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BANK BOND INVESTMENT and 
SECONDARY RESERVE MANAGEMENT 


By PAUL M. ATKINS 


6 Ngev one compact volume contains the most complete and thorough 
discussion yet to appear of that difficult and perplexing phase of 
banking administration—the management of the bond portfolio of a bank. 


An increasing amount of attention and discussion have been given in 
recent months to the bond portfolios of banks and to the analysis of 
securities by bankers, but practically nothing has been said or written 
on the question of how to determine what bonds the individual bank needs 
to meet its own particular requirements. Here, at last, is an answer to 
many of the questions in this field which have been plaguing bankers 
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You Must “Know Your Bank” 


That it is necessary for a bank to have sound policies and programs 
if it is to manage its secondary reserve and its investment account suc- 
cessfully, is the central idea around which this book is written. Coupled 
directly and immediately with this basic concept is the thesis that, in 
order to accomplish this end, the first step for every banker to take is to 
study and analyze his own bank for the purpose of policy formations 
and administration in this field. As Mr. Robert M. Hanes, former Presi- 
dent of the American Bankers Association, says, you must “know your 
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The convoy that began in a bank 


AN UNDISCLOSED NUMBER of ships 
sailing for an unknown destina- 
tion—ships deep laden with ma- 
chines, materials and men. 
Tankers carry millions of gallons 
of gasoline for Allied bombing 
planes—freighters have submerged 
their Plimsoll marks with deck- 
loads of crated tanks, planes, land- 
ing barges, and locomotives— 
holds are packed with food sup- 
plies and the munitions of war. 














The Nation’s banks have helped 
American industry at war to make 
this convoy possible. 

Through the medium of loans 
and the extension of credit, The 
New York Trust Company has 
already aided aviation, ship-build- 
ing, munitions and scores of im- 
portant war industries. These fa- 
cilities are available today. The 
inquiries of manufacturing firms 
and businesses are invited. 


THE 
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Dutch Assets in the United States 


By FREDERICK W. EISNER 


A bill has recently been introduced in Congress by Repr. 
Gearhart of California incorporating the suggestions made by 
Mr. Eisner and Mr. Harold G, Aron in their article in the June 
issue of THE BANKERS MAGAZINE.* In introducing the 
bill Mr. Gearhart referred to these two authors as ‘‘perhaps the 
greatest living experts on this phase of international law.’? We 
believe that our readers will be glad to have another article 
from Mr. Eisner—this time on the treatment of Dutch assets 


in the United States. 


CCORDING to Treasury re- 

leases nearly seven billion dol- 
lars of foreign assets have been 
reported as being subject, at one 
time or another, to the various 
freezing orders of the United 
States. While a considerable part 
of such monies has been unfrozen 
by various general and _ special 
licenses, the bulk of such assets 
will have to wait for the end of the 
war, to be liquidated in accord- 
ance with the principles to be laid 
down by our Government and by 
Congress. Congress can be trusted 
to find a solution which will do full 
justice to American interests in 
such funds. 
*“American Property Claims Against 
Germany and the Coming Peace Treaty.” 
Harold G. Aron and Frederick W. 


Eisner." THE BANKERS MAGAZINE. 
June, 1943. 


The Netherlands are the one 
country whose nationals’ funds in 
the United States are at present 
only to a limited degree amenable 
to the control and supervision of 
the United States. The Royal 
Dutch Government has by a decree 
promulgated May 24, 1940, vested 
in itself all assets abroad of its 
nationals, including the assets of 
those persons, corporations and 
partnerships who happened to re- 
side in Holland at the time of the 
German invasion in May, 1940, 
and who have in the meantime be- 
come, and continue to be, residents 
of the United States. While the 
decree of the Royal Dutch Gov- 
ernment merits our full and un- 
limited support insofar as_ it 
tends to deny to the common 
enemy any use, directly or in- 
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directly, of the properties of Dutch 
nationals or residents, it has 
caused considerable hardship to 
various persons and corporations 
under circumstances where there 
appears to be no conceivable pos- 
sibility of a benefit of any kind to 
the enemy by restoring such prop- 
erties to their former owners with- 
out further delay. As was stated 
by this writer some time ago in the 
Wall Street Journal (June 9, 
1941), while discussing a decision 
then handed down by the New York 
Supreme Court, the situation of 
those owners of assets in the 
United States, who, while being 
nationals or residents of Holland 
at the time of the German inva- 
sion, but who are now bona fide 
residents of the United States, is 
entirely different from the status of 
non-residents of the United States. 
There are numerous accounts 
being held by American banks and 
brokers, whose former owners are 
now residing in the United States, 
and who are assisting with all the 
power at their command in our 
war effort, but who have been di- 
vested of the title and right to 
their funds here. Situations have 
arisen where our Treasury De- 
partment has issued licenses to the 
owners of such accounts to dispose 
of the same in a manner approved 
by the Treasury Department. 
However, the respective banks 
found themselves unable to make 
such dispositions, as permitted by 
the license because under the pro- 
visions of the Royal Dutch decree, 
as interpreted by the New York 
courts, the Dutch Government 
could hold them liable for such 
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disposition even though a Treas- 
ury license has been granted. 


Recent New York Decision 


The New York Court of Ap- 
peals had occasion to examine the 
Dutch Decree in the case of An- 
derson v. N. V. Transandine Han- 
delsmaatschappij, decided July 29, 
1942. The court held the decree 
valid. However, the plaintiff in 
that case, though a resident of the 
United States, merely an 
assignee, and his assignor was a 
non-resident of the United States. 
Therefore, the Court was fully 
warranted in applying the terms 
of the decree in that case. The 
State Department had conveyed to 
the court an expression of the 
policy of the: United States, de- 
claring that “effect shall be given 
within the territory of the United 
States to the decree insofar as it 
is intended to prevent any person 
from securing an interest in, or 
control over, assets of nationals of 
the Netherlands located in the 
United States on account of claims 
arising outside of the United 
States in territory now or at any 
time under the jurisdiction of the 
Netherlands government, for the 
benefit of persons who are not at 
the time of their assertion citizens 
or residents of the United States.” 
The State Department expressly 
reserved for further determina- 
tion of policy all questions relat- 
ing to the effectiveness of the 
decree as applied to other circum- 
stances or persons and relating to 
the bearing of control which the 
Government of the United States 
may undertake through its execu- 
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tive and legislative branches to ex- 
ercise over any assets purported 
to be affected by the terms of that 
decree. While the State Depart- 
ment thus refrained from an- 
nouncing the policy of the United 
States regarding such assets whose 
owners are residents of the United 
States, it would appear from the 
fact that the Treasury Depart- 
ment granted licenses to such 
owners authorizing them to dis- 
pose of such assets, that at least 
that part of the executive branch 
of our Government took the view 
that the public policy of the United 
States required it to disregard the 
decree insofar is it would apply 
to assets whose owners are resi- 
dents of the United States. Hence, 
it may be expected that the State 
Department would agree with such 
view expressed by the Treasury 
Department. 

The New York Court of Ap- 
peals, in its above cited deci- 
sion, expressed some doubts as to 
whether the State Department 
by a “formulation” of its public 
policy as to the effect of the 
decree, could change the judicial 
question into a political question, 
or whether the Department could 
in that manner create a public 
policy of the United States which 
would supersede and render im- 
material any public policy of a 
state. While such doubts appear 
to be justified from a mere legal 
point of view, it seems, at least 
de lege ferenda, that only the point 
of view of the executive and legis- 
lative branches of the Government 
of the United States should be 
governing if such view should be 
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in conflict with a policy of a state 
as expressed in a previous judicial 
ruling. The intricate questions as 
to the effectiveness of the decree 
are obviously intimately connected 
with the conduct of our foreign 
policy. As that task is reserved 
by our Constitution to the Federal 
Government, the Federal Govern- 


_ ment alone should have the power 


to prescribe appropriate directives 
which should guide our courts in 
the determination of the question 
how far such laws and regulations 
of foreign governments should re- 
ceive recognition in this country. 


Suggested Remedy 


As the larger part of such for- 
eign assets, if not most of them, 
are situated within the State of 
New York, the most direct remedy 
appears to lie with Legislature of 
the State of New York. It should 
enact legislation declaring it to be 
the public policy of the State of 
New York that during the present 
emergency, and until one year 
after the termination of the pres- 
ent war, the public policy of the 
United States in respect to the 
effect of laws or decrees of foreign 
states relating to property within 
the State of New York, as formu- 
lated by the Department of State 
of the United States, shall be con- 
sidered to be the public policy of 
the State of New York. Such law 
appears to be the more necessary 
as, at the conclusion of the pres- 
ent war, and in connection with 
the various changes expected to 
result from the peace treaties, a 
welter of confusion might result 
from the various decrees and regu- 
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lations which foreign governments 
may promulgate pertaining to 
rights to, and title in, funds and 
assets situated in the United 
States if each State were called 
upon to supply its own version of 
the meaning of such foreign laws 
and regulations. In order to pro- 
hibit any improper use of such 
funds, the federal freezing regula- 
tions should be expressly extended 
to such funds, irrespective of 
prior general licenses, so that each 
and every disposition would need 
a United States Treasury license. 

It is submitted that our na- 
tional government should have the 
sole power, though for a limited 
time only, until a return to normal 
conditions can reasonably be ex- 


! pected, to determine in a final man- 


ner the validity and effect of 
foreign laws and decrees in regard 
to assets, funds, or obligations in 
the United States. This will not 
only protect individual interests of 
American citizens and residents, 
but will also greatly enhance the 
position and strength of our gov- 
ernment in international relations 
and negotiations. 


TWENTY-FIVE YEAR .CLUB 


The Twenty-five Year Club of Manu- 
facturers Trust Company, New York, at 
its annual dinner held at the Hotel New 
Yorker, last month, inducted forty-two 
new members. As the name implies, the 
Club is composed of employees who have 
been in the bank’s service for twenty-five 
years or more. The total membership is 
now 209, the oldest of whom in length of 
service is Richard N. Cotter, assistant 
secretary, who has been in the employ of 
the bank since 1880. 

Newly elected officers for the coming 
year are Richard N. Cotter, Honorary 
President; Edward J. Gresser, Presi- 
dent; William Haas, Vice-President; and 
Henry W. Becker, Secretary-Treasurer. 
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“Between the beginning of 1941 and the end 
of March, 1943, individuals, unincorporated 
businesses, nonfinancial corporations, and state 
and local governments increased their holdings 
of cash, bank deposits, and government securities 
and reduced their short-term indebtedness by 40 
billion dollars,’’ says Sumner H. Slichter. ‘*Next 
to the spectacular increase in production, this 
rapid piling up of liquid assets is the most 
noteworthy economic development of the time.” 
As a framework of reference in consider- 
ing many postwar policies, he has analyzed 
this trend and its probable projection for 
the next three years, with conclusions of 
vital interest to you, in his new book. 


PRESENT SAVINGS 


AND 


POSTWAR MARKETS 


By SUMNER H. SLICHTER 


Lamont University ’ 
Professor, Harvard University 


713 pages, 514 x 8, $1.00 


Here is a wholly independent and unbiased ap- 
proach to economic developments of tomorrow 
as they may affect business . . . your business. 
Professor Slichter examines in detail the un- 
precedented growth of savings, its present and 
probable future rate, the underlying factors, 
and the infiuence on many timely questions. 
What is the volume of savings likely to be 
when the transition to a peacetime basis 
begins to take place? 
Will these funds be an inflationary threat? 
Will they have any effect on reconversion 
financing? 
How will they affect the demand for goods? 
Is the extension of “controls” advisable? 
How will production and marketing policies 
be affected? , 
These and many related questions may be ap- 
proached more rationally against the back- 
ground of careful, reasoned analysis given in 
this book. The author compiles a thorough and 
practical framework of figures. In addition he 
offers his own comments on the significant 
trends disclosed. 


ORDER A COPY FROM 


BANKERS PUBLISHING CO. 


465 Main Street 
Cambridge 42, Mass. 








Banking Thought on a World Bank 


By HOWARD HAINES 


President, The Kansas City, Kansas, Clearing House Association 


In this article a mid-western banker discusses the trend of 
banking on post-war foreign trade and the importance of an 


internationally stabilized dollar. 


. 

HEN the numerous plans 
were announced recently for 
creating a central bank to assist 
in stabilizing international ex- 
change, aiding the unrestricted 
flow of goods between nations and 
otherwise facilitating after-the- 
war commerce, there was released 
a chain of thought which has been 
discussed in and out of board meet- 
ings by bankers in all sections of 

the United States. 

Following the suggestions of a 
central bank, Mr. W. J. Hinton, 
representing the British Informa- 
tion Services, began a tour of our 
principal cities, to discuss with 
bankers the development of inter- 
national trade and also a con- 
venient stabilized international dol- 
lar. England must keep her ships 
plying, exchanging wares with 
natives of many lands, as she has 
done for years. England is much 
more interested in this subject just 
now than other nations. When 
her exporters and importers enter 
into contracts with France they 
want to know how settlement is to 
be made—in pounds or francs— 
and how many francs will be 
allowed for a pound in one month 
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or maybe six months from now. 
Whether the payment is to be 
made in francs, pounds, or some 
recently proposed medium such as 
the ‘unitas,’ does not matter. But 
it is vitally, necessary that what- 
ever unit of exchange is agreed 
upon shall remain stable and con- 
stant in value. 

Anything that is done to adopt 
a standard unit of currency for 
use between nations, would be a 
step in the right direction for her 
as well as for all nations engaged 
in shipping. 


Change in Banking Thought . 


That a noticeable change has 
taken place in the mental activities 
of the American banker during 
recent months,.is perhaps no more 
evident than when we bring up this 
subject of a world bank. The sub- 
ject is one which permits of far- 
flung ramifications. It calls up 
such questions as: Will it be a 
good policy to lower restrictions 
on foreign products? We haven’t 
needed foreign trade much in the 
past. De we need it after the 
war? When the American working 
man begins to compete with cheap 
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labor in other lands, won’t we be 
forced to lower our standards of 
living? And will the labor unions 
permit reduction of wages? 

“Now, England,” one banker 
told me, “is far different from the 
United States. Foreign trade is 
her life-line.” _ Still, he concluded, 
“T can see the war is changing the 
picture —- we are producing so 
much, we have become so closely 
knit in the world picture. If they 
want our stuff we are probably 
going to do a big foreign busi- 
ness.” 

Admittedly, we have been a 
most successful customer for our 
own products in the past. Our 
producers have sold to our forty- 
eight states, while our tariffs stood 
against the world. We depended for 
only 10 per cent of our national 
income upon other nations prior 
to 1941. We were the world’s 
greatest green spot, wherein prac- 
tically complete self-maintenance 
could be attained. Even the war 
has shown how to create by the 
magic of chemistry and research 
still more of the few things we felt 
we had to import. We are in a 
better position to isolate ourselves 
and still enjoy the greatest degree 
of prosperity to be had anywhere 
on the globe. Why, then, all this 
dither bout a world bank and a 
dollar that will have a definite 
value everywhere? 


*‘Old Swimming Hole’’ Is Gone 


To answer this question it is 
only necessary to recall the old 
swimming hole you went home 
especially to visit. You walked 
down the path north of town, 
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but when you reached the creek, 
there wasn’t any spring-board and 
grape-vine hanging down. The big 
flat rock we used to jump off 
wasn’t there. In fact, the whole 
creek was gone. They had turned 
it into a drainage ditch so half a 
hundred farmers could enjoy miss- 
ing floods. While you poked around 
looking forlorn, old man Kane 
came along and recognized you 
in spite of your glasses. “Hello 
Bill!” he said, noticing your long 
face. “Kinda different, ain’t it?” 
“Yeah,” you agreed. “Nothing 
looks natural.” ‘Tain’t natural. 
I just couldn’t keep from gettin’ 
mixed up with the neighbors. Seems 
like we’re in a sort of love-your- 
neighbor era, but”—and his eyes 
surveyed the long rows of golden 
corn on both sides of the levee, 
“seems like hits a workin’ out 
better’n it usta.” 

Quite abruptly we have become 
the owners of fourteen and a half 
billion dollars worth of war equip- 
ment and sites. This has largely 
been added to our former produc- 
tion facilities. The problem will 
be to convert to peace-time indus- 
tries, to lease to present operators 
who will do their own converting 
to needed consumers goods, and to 
dismantle others, shipping the 
parts for re-assembly to foreign 
nations where products may be 
manufactured on the ground. 
These plans will attempt to off-set 
unemployment during the change- 
over from war materials to peace- 
time goods. The increased tempo of 
war production will be attempted 
to prevent lay-offs. American de- 
mand for goods will be fulfilled 
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quickly unless foreign markets are 
sought, and they will be seeking 
us, for, due to mass-production we 
produced prior to the war many 
articles cheaper than other lands 
could make them. 

As evidence that American pro- 
duction and finance “just won’t be 
able to keep from mixing with the 
neighbors” is the fact that Eng- 
land has sold a large portion of 
her investments to buy war ma- 
terials. She is a net debtor rather 
than a creditor. New York, not 
London, is to assume the role of 
being the world’s chief investment 
banker. That America can profit- 
ably finance future developments 
of productive industry in the 
more backward countries, such as 
China, is not only a probability, 
but a strong possibility. Admit- 
tedly a durable peace depends 
upon staying with nations we have 
relieved of aggression. “Never 
again must our soldiers and 
marines be forced to fight from 
island to island,” said President 
Roosevelt in his pre-Christmas ad- 
dress. Every one is fully aware 
that poverty and hunger are the 
basic causes of rebellion and war, 
both in conquered nations as well 
as in those freed from the yoke of 
oppression. 


The Importance of Stabilization 


Finally to glance briefly at the 
history of rates of exchange, is a 
convincing argument for stabiliza- 
tion, even though our nation should 
not engage in world trade to a 
greater extent than in the past. 
Beginning with the break-down of 
exchange rates in 1931 after the 
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depression and the devaluation of 
sterling by England, rate charts 
were kicked about like foot-balls. 
A series of competitive deprecia- 
tions took place in which the 
Japanese went farthest and pro- 
voked quota restrictions. Under 
such conditions trade with foreign 
lands is strangled, for the seller 
cannot determine how much his 
pounds will be worth in dollars. 
The situation almost forces a re- 
turn to the barter system, an 
actuality today in many ports. To 
clear the situation now is highly 
important. To clear it when peace 
returns is much more vital. Stabili- 
zation may be effected through ex- 
changes of gold, such as the White 
plan; through a clearing system, 
using gold, as in the Keynes Plan; 
or through a central bank such as 
Mr. Fraser has so pertinently vis- 
ualized. It is not difficult or com- 
plicated. It is a question of tech- 
nique, of mutual trust and agreed 
controls. 

Few bankers, even in small 
cities, are disregarding the inter- 
national feature of banking. In- 
dustry has gone forward a long 
ways from isolationism and when 
industry goes places, banking goes 
places too. 


Interested in 
banking books? 


Send for our complete 
catalogue 


Bankers Publishing Co. 


465 Main Street 
CAMBRIDGE 42, MASS. 
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Statement of Condition December 31, 1943 
RESOURCES 

Cash on Hand and Due from Other 

i ae ae eae $ 289,428,346.25 
United States Government Obligations, 

direct or fully guaranteed . . . 716,217,273.09 
Other Securities. . ....... 55,327,396.60 
Stock in Federal Reserve Bank. . . 900,006.00 
Loans: 

Loans and Discounts. . . . . $106,003,028.87 

Real Estate Mortgages . . . . 12,864,129.03 

Overdrafts ......... 32,945.24 118,900,103.14 
Branch Buildings and Leasehold Im- 

provements. ........ 1,051,367.45 
Accrued Income Receivable—Net . 2,097,100.54 
Prepaid Expense ........ 172,652.42 
Customers’ Liability Account of 

Acceptances and Letters of Credit 4,021,735.24 

TOTAL RESOURCES .... $1,188,115,974.73 

LIABILITIES 

Deposits: 

Commercial, Bank and Savings .$965,637,026.02 

U.S. Government ...... 133,549,980.38 

Treasurer, State of Michigan . 13,559,383.32 

Other Public Deposits . . . . 27,496,669.56 $1,140,243,059.28 
Capital Account: ae ce 

PreferredStock ....... 8,500,000.00 

Common Stock ....... 10,000,000.00 

a ee ee 11,500,000.00 

Undivided Profits ...... 8,665,558.98 38,665,558.98 
Reserve for Common Stock Dividend 

No. 19 payable February 1, 1944 “500,000.00 
TNOROIVER Gee 6s 5a 'e) ws. 6 Ge 4,685,621.23 
Our Liability Account of Acceptances 

and Letters of Credit. .... 4,021,735.24 

TOTAL LIABILITIES .... $1,188,115,974.73 


United States Government securities carried at $171,081,471.69 in the foregoing statement 
are pledged to secure public and trust deposits and for other purposes required by law. 
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Member Federal Deposit Insurance Corporation 


BUY U. S. WAR BONDS REGULARLY OUT OF INCOME 


How to Select Bank Tellers 


By DR. JAMES F. BENDER 


Director, National Institute of Human Relations, New York 


Banks everywhere these days are faced with the problem 
of training new employes, especially tellers. Many square pegs 
are being squeezed into round holes with consequent unsatisfac- 
tory results. In this article the ditector of the National Institute 
of Human Relations tells what tests should be given to select 
men and women with the right aptitudes for tellers’ jobs. 


ARASSED employment offi- 
cers in the banking field are 
faced these days with a shortage 
of experienced bank tellers, Too 
frequently there is little choice to 
be made from available candidates. 
This condition obtains not only 
in the cities but in the rural sec- 
tions and suburbs as well. Since 
Pearl Harbor there has been a 
tremendous turn-over among bank 
tellers. 

In a suburban bank, not far 
from New York City—and this is 
not an unusual case—there have 
been five successive tellers at one 
cage since Pearl Harbor. The 
regular teller was soon drafted, 
and he was replaced by a young 
married man who also went to war 
within a few months. Next came 
a middle-aged man who stayed two 
or three months. Then for a short 
time, one of the stenographers in 
the bank was promoted to the 
tellership. Her tenure was no 
longer than a few weeks when she 
asked for her former job which 
was given her. At the present 
time the job is filled by a woman, 
perhaps sixty years of age, who 
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seems to be doing careful albeit 
slow work. The manager of the 
bank is convinced that the middle- 
aged man and the stenographer 
should never have been appointed 
tellers. Perhaps the middle-aged 
man would have “worked out all 
right” if he had been placed as a 
guard. At least, the manager be- 
lieves so. The present occupant 
will be replaced at an early oppor- 
tunity by someone more adept. 
Despite the existing shortage in 
the labor market, then, there is 
good reason to use careful pro- 
cedures in selecting personnel — 
procedures that insure some pre- 
dictive value. And such pro- 
cedures will become increasingly 
important as the readjustment 
period follows ‘the cessation of the 
war. Doubtless, many of the 
drafted and enlisted tellers will not 
return to their jobs, and others 
will be placed in different posi- 
tions. Then too, many banks will 
have to decide whether they will 
return to the custom of hiring all 
male tellers, continue with all fe- 
male tellers, or staff their posi- 
tions with men and women. In any 
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a consideration of some 
tried procedures of selecting tel- 
lers is in order at this time, spe- 
cifically the procedures involving 
psychological and aptitude testing. 


event, 


Test Criteria 


The tests here recommended for 
selecting bank tellers have been 
used by the writer for a number 
of years, and they have been 
chosen from a large quota through 
trial and error and prolonged 
study. In selecting the tests for 
recommendation, the writer has 
also kept foremost in mind such 
criteria as cost of tests, time to 
administer them, and personnel 
competent to score them. In short, 
their use is widely applicable in 
the banking field. These tests can 
be used in selecting applicants who 
are either inexperienced or ex- 
perienced as tellers. Too frequent- 
ly, experience is over-rated for 
certain positions which can be 
filled with greater competency by 
the inexperienced applicant pos- 
sessing aptitude for the job and 
‘adaptability to a greater extent 
than the experienced candidate. 
In other words, the right man for 
the job is worthier of the time 
needed to acclimate him than the 
wrong man who has already been 
broken in. 

No significance should be placed 
upon the order in which the tests 
are described: each should be con- 
sidered an integral part of the 
whole battery. 


Co-ordinations 


Bank tellers must use their 
hands and eyes with finer co-ordi- 
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nations than workers in many 
other vocations. They have to 
read vertically as well as horizon- 
tally; counting and packaging 
bills require above-average dex- 
terity as does the use of adding 
machines, etc. In many banks, 
tellers must pack coins also. Filing 
of small papers and slips likewise 
demand good co-ordination. For 
these reasons the Macquarrie Me- 
chanical Aptitude Test is sug- 
gested. It can be administered to 
one or more candidates at a time 
and requires approximately a half- 
hour to complete. It is comprised 
of five sub-tests which are filled 
in with pencil. Each sub test is 
timed exactly. Unlike the other 
tests described in this article the 
examinee is allowed a practice 
period before each sub-test is ad- 
ministered. It can be scored by 
regular office help, each test book- 
let taking from five to seven 
minutes to score. 


Intelligence 


The teller should have good, 
general intelligence with an apti- 
tude for arithmetical computation 
if he is to fulfill the duties of his 
job. If his general intelligence is 
too low he may have difficulty in 
learning the job readily and well 
and thus feel frustrated. On the 
other hand, if the applicant’s in- 
telligence is of top-ranking quality 
he too may become maladjusted in 
the job of teller. There may not 
be enough intellectual challenge in 
the job to hold his sustained in- 
terest. If such an applicant is 
selected with the objective of ad- 
vancing him as rapidly as possible 
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into positions of increasing re- 
sponsibility, then his superior in- 
telligence may be a definite asset, 
especially if he knows of the prob- 
able temporary nature of his 
assignment as teller. But the dis- 
cussion here centers upon’tests for 
the selection of tellers with the ex- 
pectation that they will find effec- 
tive vocational adjustment on a 
more or less permanent basis in the 
job of teller. 

Available tests of intelligence 
for individual and group adminis- 
tration are legion in number. One 
that is wholly satisfactory is pre- 
pared by the Thurstones of Chi- 
cago University for the American 
Council on Education. The earlier 
editions (e. g. 1934) of this test 
are composed of sub-tests that 
measure a number of specifics, 
such as vocabulary and arithme- 
tic. These earlier editions are 
recommended for the purpose 
under discussion. The test re- 
quires an hour to take, each sub- 
test being timed. Another useful 
intelligence test is prepared by 
Otis, and is administered in less 
than an hour. Either may be used, 
depending upon’ the time available 
for selective procedures. 


Vocational Interest 


An applicant may have mus- 
cular co-ordination and the in- 


telligence to make a satisfactory 
teller, but if his vocational in- 
terests are far afield the likelihood 
of his remaining a teller and a 
satisfied one is likely to be re- 
mote. More than ever, workers in 
human relations are placing in- 
creasing emphasis upon the identi- 
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fication of interests of the appli- 
cant. The difference between an. 
effective, enthusiastic worker and 
one of mediocre accomplishment is 
often traced to disparate voca- 
tional interests. That is why we 
recommend the inclusion of the 
E. K. Stronk, Jr., Vocational In- 
terest Blank in this battery of 
placement tests. While there is no 
time limit in which to complete it, 
most applicants find that fifteen 
or twenty minutes are sufficient. 
There are two editions: one for 
men; the other for women. 


Traits of Temperament 


The teller is the bank’s direct 
representative in meeting the cus- 
tomers. No other employee of the 
bank is likely to meet the average 
customer so frequently in direct 
personal contact. Consequently, 
the teller should be a personable 
individual who is well-adjusted in 
meeting people. Neurotic manner- 
isms and traits of temperament, if 
they identify his personality, do 
not help build good-will for the 
bank or aid him in working har-* 
moniously with his colleagues. 
Aside from having good manners, 
a wholesome appearance, clear 
speech, and effective hearing, he 
should be well-poised emotionally. 

Frequently, maladjustments of 
temperament are difficult to de- 
tect in a hurried interview, espe- 
cially if the interviewer is not 
trained in abnormal psychology. 
For these reasons then, the Bern- 
reuter Personality Inventory is in- 
cluded in the battery of tests. It is 
one of the most widely used tests 
of its kind purporting to measure 
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six traits of temperament*, name- 
ly: neurotic tendency, dominance- 
submission, introversion-extrover- 
sion, _ self-sufficiency-dependency, 
confidence-in-oneself, and sociabil- 
ity. This test, like the others here 
recommended, is readily adminis- 
tered and easily scored. The inter- 
pretation of the scores, however, 
should not be undertaken by a per- 
son lacking training in psychol- 
ogy, especially abnormal psychol- 
ogy and mental hygiene. Thus 
if an applicant’s scores on this 
test deviate from the norms, they 
can be referred for interpretation, 
along with the applicant, to a 
psychologist. The test scores have 
been found helpful in identifying 
wide deviations from normal re- 
sponses of the emotional variety. 
The strains caused by the war, and 
those resulting from the subse- 
quent period of re-adjustment, 
point to the growing importance 
of the study of temperament of 
applicants for positions that in- 
volve meeting the public and work- 
ing with others. More and more 
we realize the significance of the 
study of human relations in the 
selection and guidance of em- 
ployees. 


Conclusion 


The four tests recommended 
here for the selection of bank 
tellers are inexpensive, costing 
approximately $2.00 for each ap- 


*The interested reader is: referred to 
Chapter VII of the writer’s The Per- 
sonality Structure of Stuttering for a 
detailed discussion and evaluation of 
modern personality tests. N. Y., Pitman. 
1939, 
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plicant, including scoring. We sub- 
mit that they and others like them 
are extremely useful aids to the 
employment manager, provided 
they are properly administered 
and interpreted. They also point 
to the significance of the scientific 
study of human relations and ad- 
justments in the selection and 
guidance of employees. 


MANUFACTURERS TRUST 
COMPANY EARNINGS 

Net operating earnings for the year 
1943 of the Manufacturers Trust Com- 
pany, New York, amounted to $7,202,- 
416.19 ‘after current operating expenses, 
preferred stock dividends, and reserve of 
$1,500,000 set up out of earnings. This 
compares with net operating earnings of 
$6,646,613.20 shown for the year 1942. 
Of the total earned in 1943, $3,299,838 
was paid in dividends to common stock- 
holders. At the end of 1943 Surplus and 
Undivided Profits was $48,344,446.37 as 
against $44,898,301.51 at the end of 19-42. 


NATIONAL BANK OF DETROIT 
EARNINGS 

Earnings avaliable for the common 
stock of the National Bank of Detroit 
in 1943 were $3,250,633.70, or $3.25 per 
share on the 1,000,000 shares of common 
stock outstanding at December 31, 1943. 
Gross operating income for the year was 
substantially larger than for 1942, $14,- 
007,281.05 as compared with $10,881,- 
603.31. This increase resulted from a 
firming in short term interest rates, the 
maintenance of a larger United States 
Government securities account in keeping 
with the bank’s growth in deposits and a 
greater volume of loans. Expenses of 
operation were $957,068.88 greater than 
in 1942; taxes increased $1,036,402.31; 
Federal Deposit Insurance premiums in- 
creased $168,635.23 and Interest paid on 
Savings deposits increased $234,050.78. 
It was thought prudent to increase the 
annual Reserve set aside for possible 
losses in keeping with the increased risks 
inherent in wartime banking. Conse- 
quently, $599,688.62 was reserved in 1943 
as compared with $355,925.00 in 1942. 





The Commercial Bank in the 
Savings Field 


By FRED F. LAWRENCE 


Treasurer, Maine Savings Bank, Portland, Maine 


A one-day conference on savings banking was recently held 
in Chicago, sponsored by the Savings Division of the American 
Bankers Association. The following article is an excerpt from 
the address made by Mr. Lawrence at that meeting. He is 


president of the division. 


NE of the nightmares that has 

so persistently haunted our 
dreams in recent years has been 
the specter of unhealthy competi- 
tion in the savings field. . . . If we 
incline to view with dismay the 
amazing growth and expanding 
area of operation of these com- 
petitors we should reflect that no 


institution can survive for long or 
on a considerable scale unless it 


meets a genuine human need. We 
should take stock not so much of 
the measure of their sins of com- 
mission as of ours of omission. No 
half-hearted cultivation will keep 
the weeds out of our Victory Gar- 
den, and he is a rare policeman 
who can keep trespassers off a 
vacant lot. 

Mutual savings banks have an 
enviable record of more than a 
century and a quarter of con- 
tinuous and distinguished service, 
but I blush to confess that outside 
of New England, New York and 
New Jersey we have only scattered 
outposts. The stock savings banks 
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are relatively few in number and 
widely scattered, and unless the 
gospel of thrift is preached and 
ample facilities for its exercise 
afforded in other sections of the 
country by the so-called commer- 
cial banks the torch will be taken 
up and held aloft by hands far less 
qualified. 

While the commercial bank may 
vary from that of the specialized 
agency, the conviction is grow- 
ing that neither its status as a 
stock institution, its commercial 
traditions, nor its departmental 
structure should prove a handicap 
to the exercise of the widest and 
fullest responsibility in the savings 
field. I would be the last to urge 
any surbordination of the claims 
of commercial bank stockholders, 
for we face today no greater 
threat to free institutions than a 
spurious economic philosophy 
which would deny to any form of 
capital its legitimate return. But 
can the real interests of either 
your bank or your stockholders be 
other than those of the.public you 
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serve? 'Tomorrow’s dividends are 
not necessarily insured by per- 
petuating the policies which pro- 
duced the dividends of yesterday. 
It is so easy for those of us who 
are close to the operating picture, 
faced with the obligation of pre- 
paring frequent balance sheets and 
earnings statements, and in large 
degree accountable for what they 
show, to take the short range view 
and ignore or underrate those 
intangibles which subtly but surely 
are to determine the balance 
sheets of tomorrow. 

As for that “commercial” label, 
I doubt if any of you can give 
other than a historical reason for 
its continued use, and whenever I 
hear it I have the feeling that 
someone may be prosecuted for 
misbranding. Whatever the fact 
may once have been, your charac- 
ter is not to be defined today by a 
term associated with any single 
activity. There are few if any 
institutions here represented 
which, in response to a growing 
demand for specialized service, 
have not been evolving in greater 
or less degree into financial de- 
partment stores, a tendency no one 
can deplore so long as we bear in 
mind that you cannot bound any 
function by partition, that any 
segregation of machinery is for 
operating convenience only, and 
that there is a close relationship 
between all departments growing 
out of your essential unity of aim 
and the reason for your existence. 

Nowhere is this more evident 
than in the savings field. The wel- 
fare of every department in your 
bank is profoundly affected by the 
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vitality of the thrift urge in your 
community and in the nation of 
which that community is a part. 
Take, for instance, that branch of 
your activity which perhaps comes 
first to mind, the commercial loan. 
I need hardly suggest to this 
group the intimate relationship 
between credit and capital, which 
is but another word for savings. 
Is there a credit man here present 
who is not profoundly influenced 
by the thrift habits of a loan ap- 
plicant? The same principle un- 
derlies the operation of your so- 
called investment department, for 
a bond purchase is merely an ex- 
tended loan. Even the credit of 
Uncle Sam, the greatest borrower 
in history, hinges ultimately on 
the strength and permanence of 
the savings impulse. Almost the 
sole support.of your trust depart- 
ment is wealth created by some 
form of saving, and obviously your 
safe-deposit boxes can be rented 
only to those who have something 
to house. 

The prime objective of all oper- 
ating machinery is and should be 
more efficient and economical serv- 
but in our striving for 
efficiency we may unconsciously 
follow the course of some of our 
customers who have perfected a 
marvelous technique for manufac- 
turing a product which has grad- 
ually been losing its market. One 
of the mental hazards a depart- 
mental organization faces is the 
effort to interpret the value and 
efficiency’ of any department or 
function by the accounting ap- 
proach, and particularly that of 
so-called cost accounting. Nothing 


ice, 
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can be more important in bank 
management than a_ genuine 
knowledge of operating costs, but 
some of us have little respect for 
that unrealistic, mechanical, ar- 
bitrary, per-item allocation of 
present overhead which too often 
proves only that you must charge 
the most for the poorest service. 
Let’s not forget that our account- 
ants take our organization and 
our figures as they find them. It 
is no part of their duty to ques- 
tion the wisdom of a departmental 
structure, to challenge policies, to 
measure enthusiasms, to count the 
square plugs in round holes, to 
note the relationship between ex- 
penditure and results, or—most 
important of all—the influence of 
changing conditions. The most 
they can give you are yesterday’s 
costs, which may or may not be a 
guide to those which should obtain 
tomorrow. 

At the risk of evoking painful 
memories, may I remind you that 
the decade of the 1920’s was the 
heydey of the efficiency expert. 
Never had American banking been 
privileged to command the service 
of greater human talent and to 
develop more highly perfected sys- 
tems of operation; yet in our ab- 
sorption in the trees we lost sight 
of the woods. When the storm 
broke—to somewhat violently 
change the metaphor—the ma- 
chinery was operating as smoothly 
as ever, but we had lost both com- 
pass and rudder, and, worst of all, 
the confidence of the crew and the 
passengers. Over-enthusiastic dis- 
ciples of efficiency are prone to 
forget that the banking system is 
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not a mechanical robot whose 
movements we co-ordinate and 
whose joints we keep oiled, but a 
living organism, responsive to the 
needs of the society it serves and 
subject to the inexorable law of 
adjustment to environment as the 
price of survival that has con- 
trolled the destiny of every or- 
ganism since the days of the dino- 
saur. There is slight cause to 
fear that the American banker will 
fail to hold his own in the competi- 
tive race through lack of technical 
efficiency, and those having too 
absorbing a passion for analysis 
should bear in mind that the only 
satisfactory subject for dissection 
is a corpse. 

If there is a semblance of truth 
in these reflections it follows that 
the development of working pro- 
grams to encourage and attract 
savings should be a “must” item 
in the policy of every bank in this 
area and a subject of major im- 
portance for your collective con- 
sideration. 

Such programs are not the 
work of a moment nor the product 
of any magic formula, for they 
involve such broad and varied 
problems as education, public 
relations, research, staff organiza- 
tions, operating technique, ac- 
counting, co-operative effort and 
the ethics of competition; but a 
complacent attitude toward our 
public obligations in a day when 
landmarks are changing almost 
hourly, when past prestige is no 
guarantee of future leadership, is 
unworthy of our splendid tradi- 
tions. A dynamic age is no time 
for static thinking. 
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Beneficiary of Trust Held Liable As Real Owner of 
Bank’s Stock in Proceedings to Enforce 
Stockholder’s Liability 

The sole beneficiary of a trust, with right to revoke, and 
withdraw assets, is the real or beneficial owner of Illinois bank’s 
stock held in trust so as to render beneficiary liable in stock- 
holders’ action under Illinois Constitution. United States v. 
Gridley, United States District Court, E. D. New Jersey 52 
Fed. Supp. 398. 

In this case defendant created a trust of certain securities 
and real estate on January 15, 1927, with the Chicago Trust 
Company as Trustee, of which she was the sole beneficiary, 
reserving the right to revoke and to withdraw any part of the 
assets held in the trust estate during her lifetime. Certain 
shares of stock of the Chicago Trust Company were a part of 
the trust property. ‘Through several consolidations the Chi- 
cago ‘Trust Company became the Central Republic Trust Com- 
pany which issued new shares of stock in place of those held in 
the trust to the name of “Central Republic Bank and Trust 
Company, Trustee U/Tr/A dated 1/15/27 Trust No. 1690.” 
These shares were transferred on the books of the Central 
Republic Trust Company to the aforesaid name. On August 
29, 1934, shortly before the main stockholders’ action was com- 
menced, the defendant exercised her power of revocation and 
thereafter the assets held in the trust were returned to her. 
The bank stock was indorsed in blank by Central Republic 
Trust Company. 

The defendant did not dispute the liability of the stock- 
holders of Central Republic Trust Company which has been 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1457. 
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determined by several courts. The defendant set up as an 
affirmative defense which was made the subject of a counter-. 
claim that she was not obligated to the plaintiff because the 
stock was not registered in her name, but in the name of Cen- 
tral Republic Trust Company as Trustee, and that the bank 
as trustee was negligent in retaining the stock in the trust at 
the time when the precarious position of Central Republic Trust 
Company was known to it. The defendant argued that she was 
not a stockholder, but a beneficiary of a trust, and that creditor 
of the bank, the Reconstruction Finance Corporation, did not 
rely on defendant’s liability as a stockholder when it loaned 
money to the bank. The defendant sought to set off a claim 
against Central Republic Trust Company as Trustee in this 
proceeding. 


It was held that the sole beneficiary of the trust could not 
escape, liability to the Reconstruction Finance Corporation 
which had loaned money to the bank, on the theory that cor- 
poration did not rely on beneficiary’s liability because bene- 
ficiary was not registered as a stockholder of record, since 
bank’s stock books showed capacity in which stock was held 
and a creditor could by investigation learn terms of the trust. 
In its opinion, the court said: 


The contention of the plaintiffs, that the sole beneficiary of a trust 
of the nature of the one involved here is the real or beneficial owner 
of stock held in the trust so as to render the beneficiary liable in a 
stockholders’ action under the Illinois Constitution, is sound. The case 
of Gahagan et al v. Whitney, 359 Ill. 419, 194 N. E. 581, 582, is in 
point. In that case a widow, the sole heir of her deceased husband, 
accepted in her individual capacity stock in the name of her hus- 
band and did not account for money which she received as dividends on 
the stock as part of the estate, of which she was administratrix. She 
was held to be personally liable in an action to enforce the liability of 
the stockholders of an insolvent bank. The court said: “The Consti- 
tution contemplates that the actual owner of the stock shall bear the 
liability arising thereon. It is not necessary to the establishment of 
stock liability of the actual owner of the stock that the shares be trans- 
ferred on the books of the company. It is a rule recognized in this 
state and elsewhere that where it is sought to hold the real owner of 
the stock though his name does not appear upon the transfer books 
of the bank, the court will determine who is the real owner and decree 
accordingly.” ‘This case was followed in Flanagan et al v. Madison 
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Square State Bank et al., 302 Ill. App. 468, 24 N. E. 2d 202, and has 
been cited with approval in several other cases. 

The defendant here is admittedly the sole beneficiary of the trust 
and is in actual fact the owner of the stock. By the terms of the 
trust agreement itself the defendant could withdraw the stock from 
the trust at will and divest herself of it. 

The defendant argues that the plaintiff, the Reconstruction Fi- 
nance Corporation, did not rely on defendant’s liability as a stock- 
holder when it loaned money to Central Republic Trust Company, 
since she was not registered as a stockholder of record nor did her 
name appear on the stock certificates. The remarks of the court in 
Flanagan v. First National Bank of Chicago, 307 Ill.. App. 495, 30 
N. E. 2d 786, 789, fully answer this argument. There the plaintiffs, 
representing creditors of the Madison Square State Bank which 
closed, brought a suit to enforce the liability of the stockholders 
against the First National Bank of Chicago as Trustee. The First 
National Bank of Chicago had consolidated with the First Trust & 
Savings Bank which had entered a trust agreement with one Metcoff 
to hold the stock of the Madison Square State Bank in trust. The 
trust was terminated before the consolidation took place. The court, 
after holding that the trustee cannot be held personally liable, said: 
“There is force in the suggestion by defendant that the First Trust & 
Savings Bank was never a stockholder of the Madison Square State 
Bank. It bought none of this stock and was simply a depository, 
the settler retaining the power to dispose of it as he saw fit. The 
trustee could only vote as directed by Metcoff and the entire income 
of the trust was payable to him during his lifetime. The stock book 
showed the capacity in which the First Trust held this stock and any 
creditors could by investigation learn the terms of the trust. In Ga- 
hagan v. Whitney, 359 Ill. 419, 194 N. E. 581, it was held that the 
court may determine and impose liability upon the real stockholders 
regardless of the name in which the stock was held.” [Italics supplied | 

The defendant relies on the case of Golden et al v. Cervenka et al, 
278 Ill. 409, 116 N. E. 273, as an instance where a holder of record 
of bank stock was not liable for an assessment. ‘That case holds that 
an estate cannot be held liable for the unauthorized acts of the execut- 
ors who invested the funds of the estate in bank stock. The court 
in its opinion states that those stockholders who appear on the books 
of the bank are liable. In our case the stock is registered on the 
books of the bank in the name of “Central Republic Bank & Trust 
Company, Trustee U/Tr/A dated 1/15/27 Trust No. 1690.” There 
is no question of unauthorized purchase involved. A creditor by re- 
ferring to the stock book could learn the capacity in which this stock 
was held and by investigation could learn the terms of the trust. 

The remaining question to be determined is, that assuming defend- 
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ant has a claim against Central Republic Trust Company for negli- 
gence in administering the trust, can that claim be set off in this 
proceeding? The question has been clearly answered in the negative. 
Buchanan v. Meisser, 105 Ill. 6838; Thompson v. Meiser, 108 IIl. 359; 
Thebus v. Smiley, 110 Ill. 316; Hughes et al. v. Aubere et al., 360 Ill. 
572, 196 N. E. 811; Hillmer et al. v. Chicago Bank of Commerce et al., 
supra. In the Hillmer case [303 Ill. App. 43, 24 N. E. 2d 393] the 
court remarked: “Moreover we have held that the proper place for 
allowance of setoffs was in the liquidation suit. Cohen v. North Avenue 
State Bank, 291 Ill. App. 558, 10 N. E. 2d 823; Flanagan v. Madison 
Square State Bank, 292 Ill. App. 448, 11 N. E. 2d 969; Heine v. 
Degen, 362 Ill. 357, 199 N. E. 832.” 

Pursuant to Rule 56 of the Rules of Federal Procedure, 28 
U.S.C.A. following section 723c, there being no genuine issue at to any 
material fact found, the motion for summary judgment made by the 
plaintiffs will be granted. 


EEE 


Trustee’s Duality of Interests * 

Where a settlor who is also life beneficiary of a trust re- 
serves the right to exercise all the powers of ownership insofar 
as the trust is concerned and during her lifetime approved the 
exchange of trust shares for shares evidencing a beneficial in- 
terest in shares of corporate trustee and settlor insists that the 
shares be retained by the trustee, and during her lifetime op- 
posed the sale of these shares, it is held that such action on the 
part of the settlor is an effective estoppel against remainder- 
men to object.to the investment by trustees especially where 
settlor is fully apprised of her legal rights and the trustees 
acted in good faith and used sound business judgment in retain- 
ing the investment. City Bank Farmers Trust Co. v. Cannon, 
Court of Appeals of New York, 51 N. E. Rep. (2d) 674. 

On August 5, 1926, one Mary E. Cannon as donor executed 
and delivered to City Bank Farmers Trust Co., then known as 
Farmers’ Loan & Trust Company, as trustee, a deed of trust 
and transferred to it cash and securities to be held upon the 
trusts set forth in the deed. Mrs. Cannon was to receive the 
income during her life and upon her death the trust estate was 
to be divided into five equal shares and each share. was to be 


* See comment on page 10, January, 1944, issue. 
NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 504. 
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held in trust for one of five children. The donor reserved the 
right to deliver to the trustee additional property to be held 
in trust under the indenture and expressly reserved the right to 
amend or revoke the trust in whole or in part, at any time, from 
time to time, and as frequently as she desired. Such amend- 
ment or revocation was required to be in writing, executed and 
acknowledged by the donor as a deed to real estate for record 
in the State of New York, and delivered to the trustee. The 
trustee was expressly authorized to retain securities “so long 
as it may seem proper” and also to sell the same from time to 
time in its discretion and to invest and reinvest the proceeds 
thereof and any other cash at any time in its hands as trustee 
in such securities as to it might seem wise without being limited 
to investments legally authorized for trust investments. In- 
cluded in the securities delivered to the trustee under the deed 
of trust were 300 shares of National City Bank stock of the 
par value of $100. During the years 1926, 1927 and 1928 the 
donor requested the trustee to increase this holding of National 
City Bank stock through the exercise of subscription rights 
and to this end made additions of cash and securities to the 
trust to be used in partial payment for additional shares. 

The result of these transactions was that prior to the affilia- 
tion of the National City Bank with the trustee there were 
held in the trust 3,000 shares of the bank stock having a par 
value of twenty dollars a share. There was no suggestion that 
these investments were improper when made and both courts 
below found that they were made in good faith, upon careful 
consideration and in the exercise of sound business judgment. 
The trustees, plaintiffs, brought this action against the defend- 
ants for judicial approval and settlement of the trustee’s 
accounts. The only question presented on this appeal was 
raised by the guardian ad litem of the infant defendants in- 
terested in the trust who sought to surcharge the corporate 
trustee for loss on investments in National City Bank stock 
incurred after the Bank’s affiliation with the trustee. The 
guardian contended that by the affiliation of the Bank and the 
Trust Company, the latter as trustee became the beneficial 
owner of its own stock, and was thus placed in a position of 
divided loyalty and should be surcharged for retaining the 
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Bank shares which were inseparable from beneficial ownership 
of its own shares. This affiliation was accomplished by in- 
creasing the capital stock of the Bank and exchanging the new 
shares for all of the shares of the Trust Company on a basis 
of five Bank shares for one Trust Company share. The Trust 
Company shares were placed in trust for all the shareholders 
of the Bank each of whom acquired a pro rata beneficial in- 
terest in all the shares of the Trust Company. Upon affiliation 
the trustee retired from the commercial banking field and this 
part of its business was taken over by the Bank. Reciprocally 
the Bank, so far as practicable, turned over its trust business 
to the trustee. After affiliation the two companies had several 
common officers and directors. 

Earnings distributed as dividends by the trustee were paid 
to the shareholders of the Bank. This was required because 
under the trust in which the trustee’s shares were held, the 
shareholders of the Bank were the beneficial owners of the 
trustee’s stock. Thus there was one group of shareholders who 
together owned the entire beneficial interest in both companies. 
Gains and losses of each company affected them all alike, pro- 
portionately with the number of Bank shares each of them 
held. Ownership of these shares was inseparable from pro rata 
beneficial ownership of the trustee’s shares and no one could 
acquire or dispose of this beneficial interest except by acquiring 
or disposing of Bank shares. The trustee with the donor’s ap- 
proval and active participation turned in the old certificates 
of stock of National City Bank held in trust and received for 
them new certificates exactly like the old ones except for an 
additional endorsement showing that ownership of the stock 
carried with it a proportionate beneficial interest in.the stock 
of the trustee. The trustee therefore acquired as an asset of 
the trust a substantial interest in its own stock which could only 
be sold by selling its shares in the National City Bank with 
which it was affiliated. 

Evidence showed that Mrs. Cannon not only approved 
the investment but insisted that the shares be retained by 
the trustee and as long as she lived she was opposed to a sale 
of these shares. In this decision Mrs. Cannon was supported 
by the honest judgment of the trustee. 
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The court held that inasmuch as the donor, being also the 
life beneficiary, had reserved the right to exercise all the powers 
of ownership relative to the trust and had approved the ex- 
change of trust shares for shares evidencing a beneficial interest 
in shares of the corporate trustee and also because of her op- 
position to the sale of the new shares, the defendants were 
estopped to object to the investment in view of the fact that 
the donor had been fully informed of her legal rights and 
trustees had acted in good faith and used sound business judg- 
ment in the retention of the new shares in the trust. In its 
opinion, the court said: 


The standard of loyalty in trust relations does not permit a trustce 
to create or to occupy a position in which he has interests to serve 
other than the interest of the trust estate. Undivided loyalty is the 
supreme test, unlimited and unconfined by the bounds of classified 
transactions. Meinhard v. Salmon, 249 N. Y. 458, 464, 164 N. E. 
545, 62 A. L. R. 1. Undivided loyalty did not exist after affiliation 
of the trustee and the Bank because of the ownership by the trust 
of the shares of the Bank. The officers of the trustee responsible for 
the administration of the trust were under a duty with unremitting 
loyalty to serve both the interest of the Trust Company and the in- 
terest of the trust estate. These were conflicting interests insofar as 
the trust investment in the National City Bank shares required decision 
whether to hold or to sell the shares in a falling market. The sale 
of this large number of shares might have seriously affected the in- 
terests of the Trust Company by depressing the value of these shares 
in a rapidly deteriorating market. Consequently the trustee had con- 
flicting interests to serve in deciding to sell or not to sell. We do not 
for a moment suggest that the trustee did not act in the utmost good 
faith. Both courts below so found. But that is not enough for when 
the trustee has a selfish interest which may be served, the law does 
not stop to inquire whether the trustee’s action or failure to act has 
been unfairly influenced. It stops the inquiry when the relation is 
disclosed and sets aside the transaction or refuses to enforce it, and 
in a proper case, surcharges the trustee as for an unauthorized invest- 
ment. Itis only by rigid adherence to these principles that all tempta- 
tion can be removed from one acting as a fiduciary to serve his own 
interest when in conflict with the obligations of his trust. Dutton 
v.: Willner, 52 N. Y. 312, 318; Munson v. Syracuse G. & C. R. Co., 
103 N. Y. 58, 74, 8 N. E. 355; Meinhard v. Salmon, supra; Wendt 
v. Fischer, 243 N. Y. 439, 444, 154 N. E. 303. The rule is 
designed to obliterate all divided loyalties which may creep into a 
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fiduciary relationship and utterly to destroy their effect by making 
voidable any transactions in which they appear. 

In continuing to act as trustee and retaining the shares, the re- 
spondent Trust Company violated the rule of undivided loyalty and is 
accountable for the loss on the shares unless the donor by approving 
the investment and its retention has estopped the guardian ad litem 
and the infant remaindermen he represents from objecting to the in- 
vestment. A similar problem was presented in Central Hanover Bank 
& Trust Co. v. Russell, 1943, 290 N. Y. 593, 48 N. E. 2d 704. There 
we held that a settlor of a trust, who retained a testamentary power 
of appointment over the remainder limited upon life estates of the 
settlor and of her sister, by joining with her sister in approving in- 
vestments of funds of the trust in the stock of the corporate trustee 
precluded the appointees named in her will from objecting to the in- 
vestments thus approved. In the Russell case, the power retained 
was a power to appoint by will. Here we are concerned with powers to 
change and to revoke the trust. 

A settlor who reserves absolute power of modification and revoca- 
tion possesses all the powers of ownership and for many purposes 
is treated as the absolute owner of the property held in trust. Thus 
section 145 of article 5 of the Real Property Law provides: “Where 
the grantor in a conveyance reserves to himself for his own benefit, 
an absolute power of revocation, he is to be still deemed the absolute 
owner of the estate conveyed, so far as the rights of creditors and 
purchasers are concerned.” This section of the Real Property Law is 
applicable to personalty as well as realty. In re Matter of Moehring, 
154 N. Y. 423, 48 N. E. 818; In re Matter of Cooksey’s Estate, 182 
N. Y. 92, 74 N. E. 880. 

Similarly, the courts of this State have held that where a general 
power of appointment or a power to revoke the trust has been reserved 
by the settlor, the period of suspension of the power of alienation com- 
mences upon the expiration of the power, usually the death of the 
settlor, and not upon the creation of the trust. Schenectady Trust Co. 
v. Emmons, 261 App. Div. 154, 160, 25 N. Y. S. 2d 230; 3rd Dept., 
1941, affirmed 286 N. Y. 626, 36 N. E. 2d 461. See, also, Equitable 
Trust Co. of New York v. Pratt, 1922, 117 Misc. 708, 714, '715, 193 
N. Y. S. 152, affirmed on opinion below 206 App. Div. 689, 199. 
N. Y. S. 921. In such cases remaindermen have no vested interests 
until the retained powers of the settlor are terminated, usually by 
death. Bullen v. State of Wisconsin, 1916, 240 U. S. 625, 36 S. Ct. 
473, 60 L. Ed. 830; Saltonstall v. Treasurer & Receiver General, 1926, 
256 Mass. 519, 153 N. E. 4; Corliss v. Bowers, 1930, 281 U. S. 376, 
50 S. Ct. 336, 74 L. Ed. 916. 

Since the settlor reserved the right to exercise all the powers of 
ownership insofar as the trust was concerned, we hold that her action 
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in approving the exchange of National City Bank shares for shares 
carrying a beneficial interest in the shares of the corporate trustee and 
in opposing any sale of the new shares was an effective estoppel not only 
against her own objections but also against an objection by the re- 
cipients of her bounty to the acts of the trustee which she approved. 
The donor approved the investments and their retention in advance 
with full knowledge of the resulting divided loyalty and of her own 
power to remove the trustee or otherwise to revoke or amend the trust 
and do as she pleased with these shares. She was fully apprised of 
her legal rights and the decision in Adair v. Brimmer, 74 N. Y. 539, 
can have no application here. In this case we are not confronted with 
any failure to exercise good faith and sound business judgment in 
retaining the investments and express no opinion upon the question 
of estoppel in such a case. 
The judgment should be affirmed without costs. 


et 


Bank Liable to Maker of Checks Fraudulently Obtained 
by Maker’s Employer 


Possession of a check unindorsed by the payee is not of it- 
self evidence of title, inasmuch as it may have been acquired by 
fraud or theft. It is the duty of a payee receiving such a check 
for deposit where the maker is not indebted to payee to inquire 
as to the reason why check was made payable to payee’s order. 
In the absence of such inquiry a bank as payee is liable to the 
maker for improper diversion of its funds. Fidelity & Casualty 
Co. of New York v. Hellenic Bank Trust Co., City Court of 
New York, 45 N. Y. Supp. (2d) 43. 

It was the practice of an insurance company in the pay- 
ment of certain obligations te issue a check when a written 
order or slip requesting it, initialed by the head of one of its 
departments and approved by a senior accountant, was sub- 
mitted to the proper officers. The officers would then sign the 
check without further inquiry, as it was impractical for them to 
investigate separately the purpose of each of the numerous 
checks which were drawn in connection with routine business. 
One Emmens, a trusted department head in the company’s 
employ for many years, by initialing the proper slips and 
securing a senior accountant’s approval, caused *four checks to 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 706. 
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be signed by the appropriate officers of the company, each 
drawn on a national bank and made payable to the order of a 
trust company, the defendant bank in the instant case. There 
was no relationship, contractual or otherwise, between Em- 
mens’ employer and the defendant bank; the company owed no 
indebtedness of any kind to the defendant bank. The first 
three checks were in the amount of $392.70 respectively, and 
the fourth check was in the amount of $196.85. KEmmens took 
eachcheck, after it had been duly signed, to the defendant bank 
where he was a depositor. The defendant bank allowed him to 
deposit the checks, upon which he had placed his personal in- 
dorsement, in his own account, and after crediting him in each 
instance with the proceeds, to ultimately withdraw the same. 
Emmens, in explaining the deposit of the checks in his account, 
told an assistant treasurer of the defendant bank, that the 
checks had been given to him by the maker, his employer, in 
payment of his salary. Subsequent to Emmens closing out 
his account with defendant bank, the employer (plaintiff's 
assignor) for the first time discovered that Emmens had perpe- 
trated a fraud upon it when he procured the issuance of the 
checks as if they were to be given in payment of company obli- 
gations. Due demand was thereafter made upon the defend- 
ant for repayment of the funds unlawfully deposited by 
Emmens. The defendant refused to do so. Employer there- 
upon assigned its claim to the plaintiff who brought this action 
against the defendant bank. Defendant bank contended plain- 
tiff’s assignor was negligent. 

The court held employer was not negligent in issuing the 
checks and letting Emmens have them, but even if employer 
were negligent, such acts did not induce the defendant to sur- 
render to Emmens the proceeds of the checks made payable to 
defendant’s order. The defendant bank must bear the respon- 
sibility and suffer the consequences of its voluntary acts. Plain- 
tiff was entitled to recover the amount of each check, with 
interest in the case of each check from the date the defendant 
collected it. 

The following paragraphs are from the court’s opinion: 


+ 
The checks were not bearer instruments; although they were pro- 
cured by the fraudulent act of the employee of plaintiff’s assignor, 
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they were nevertheless made payable to an existing payee, this defend- 
ant, to whom, and not to a fictitious or non-existent person, the drawer 
intended them to be payable. Cf. Negotiable Instruments Law, § 28, 
subd. 3; Seaboard National Bank v. Bank of America, 193 N. Y. 
26, 85 N. E. 829, L. R. A., N. S., 499. Therefore, when Emmens 
brought the checks to defendant and asked that they be deposited in 
his account to his credit, it was the duty of the defendant to ascertain 
why, for what purpose, his employer had issued checks to its, defend- 
ant’s order, althongh not indebted to it. The mere possession of the 
checks by Emmens did not give him the right to their proceeds. It did 
not confer upon him ownership or apparent ownership; it did not en- 
dow him with authority, actual or apparent, to make use of the checks. 
‘Possession of a bill or note unindorsed by the payee is not of itself 
evidence of title. It may have been acquired by fraud or theft.” 
Hathaway v. County of Delaware, 185 N. Y. 368, 374, 78 N. E. 153, 
156, 138 L. R. A., N. S., 273, 113 Am. St. Rep. 909. Hence, the de- 
fendant bank could not escape the duty of making proper inquiry. 
Matteawan Mfg. Co. v. Chemical Bank & Trust Co., 244 App. Div. 
404, 279 N. Y. S. 495, affirmed without opinion 272 N. Y. 411, 3. N. E. 
2d 845. In that case, Mr. Justice Townley said, at page 412 of 244 
App. Div., at page 504 of 279 N. Y. S.: “A check drawn to the order 
of the Chemical Bank on itself conveys nothing to it as payee as to the 
disposition of the funds, and inquiry must be made elsewhere. This 
inquiry, of course, must take the form of securing instructions from 
plaintiff’s duly authorized agents. No inquiry was made in this case. 
Whether the Chemical Bank was warranted in acting on the instruc- 
tions of the deposit slip of the Mission which, of course, was not the 
payee of the check, can admit of but one answer, namely, that no such 
reliance was justified. Indeed, it has been so held by the Court of 
Appeals in Sims v. United States Trust Co. of New York, 103 N. Y. 
472, 9 N. E. 605.” And at page 414, 244 App. Div., at page 507 of 
279 N. Y. S.: “The situation presented in the case then, after analysis, 
is a very simple one in which a bank, having come into possession of 
funds, and having received no proper instructions as to their disposi- 
tion, gives the money to a depositor not entitled thereto. This is a 
plain though innocent, conversion for which the bank is obviously liable, 
and we think that the bank is equally liable to the plaintiff on both 
checks, and that judgment should be directed accordingly.” Sims v. 
United States Trust Company of New York, 103 N. Y. 472, 9 N. E. 
605, is pertinent. In that case, as in Matteawan Mfg. Co. v. Chem- 
ical Bank & Trust Company, supra, and as in the present case, a check 
was drawn to the order of defendant bank which accepted it and 
allowed withdrawal against it. The Court, by Ruger, Ch. J., said, at 
page 476 of 103 N. Y., at page 606 of 9 N. E.: “The use of the defend- 
ant’s name as payee of the check indicated the drawer’s intention to 
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lodge the moneys in its custody, and place them under its control, and 
nothing further than this was inferable from the language of the check. 

The language of the check making the funds payable only upon 
the order of the defendant imposed upon it the duty of seeing that they 
were not, through its agency, improperly disbursed after it had re- 
ceived them. ‘They could not safely pay out such funds except under 
the direction of their lawful owner.” The principles just quoted are 
expressly approved in Potts & Co. v. Lafayette National Bank, 269 
N. Y. 181, pages 185, 186, 199 N. E. 697, a case otherwise in- 
applicable. 

Defendant contends that plaintiff’s assignor was negligent. In re- 
lation, to a similar contention in the Matteawan Mfg. Co. Case, supra, 
it was said, at page 416 of 244 App. Div., at page 509 of 279 N. Y. S.: 
“The other defense set up by the Chemical Bank is that the loss was 
caused by plaintiff’s negligence in drawing the check. There was noth- 
ing negligent in drawing a check to the order of the Chemical Bank. It 
was done under a misapprehension of fact, and nothing further was 
accomplished than to transfer the title of certain funds to the Chemi- 
cal Bank itself.” It does not seem to me that any negligence of plain- 
tiff’s assignor has been shown; but even if it be considered that it was 
negligent in issuing the checks and letting Emmens have them, it did 
not, by such acts, however negligent, induce the defendant to surrender 
to him the proceeds of checks made payable to its, defendant’s, order. 
The latter must bear the responsibility for and suffer the consequences 
of its voluntary acts. Cf. Seaboard National Bank v. Bank of Amer- 
ica, supra. True, it offers the excuse that it believed Emmens’ state- 
ment that the checks were given to him in payment of his salary. But, 
instead of faith, there was ample ground for suspicion. It is a reason- 
able assumption that checks representing salary would be drawn to 
the order of the employee and not to that of the defendant, a banking 
institution in no way connected with the employer. Their issuance to 
the order of the defendant bank and their possession by another whose 
explanation of ownership was unusual were sufficient to have caused 
the bank to suspect that the checks “may have been acquired by fraud 
or theft.” Reliance upon Emmens’ statements, without inquiry of the 
maker of the checks, was unwarranted and will not relieve the bank of 
liability for the improper diversion of the funds lodged’ with it. Mat- 
teawan Mfg: Co. v. Chemical Bank & Trust Company, supra. 

Plaintiff is entitled to recover the principal amount of each of the 
checks, with interest in the case of each check from the date the defend- 
ant collected it. Cf. Village of Elmira Heights v. Town of Horseheads, 
260 N. Y. 507, 184 N. E. 70, affirming 234 App. Div. 270, 254 .N. Y. S. 
418. Judgment is therefore directed in favor of the plaintiff in the 
sum of $1,374.45 with interest as demanded in the complaint. 
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‘Payee of Draft with Knowledge of Defect Not Bona 
Fide Holder in Due Course 


A payee of a bank draft given by an agent of the payee to 
payee’s collector in settlement of the agent’s account with 
payee, which settlement is subject to final approval of New 
York office of payee and where payee has notice of defect in 
draft, it being notified by employer of its agent that final pay- 
ment on draft had been stopped prior to final approval of the 
payee’s New York office, is not entitled to payment of the draft 
on the ground that the payee is not a bona fide holder in due 
course. Such money as evidenced by the bank draft is a trust 
fund capable of identification and traceable to the true owner 
who is entitled to it where no superior rights of an innocent 
third person have intervened. This was decided in the case of 
Michigan Nat. Bank v. American Express Co. Supreme Court 
of Michigan, 11 N. W. Rep. (2d) 875. 

A state liquor commission, one of the defendants in the 
instant case, employed as its chief cashier, one Dobrowski. 
Later Dobrowski sought and obtained from the American 
Express Company, another defendant, authority to act as its 
agent in the writing of money orders. This arrangement was 
effected primarily for the accommodation of parties applying 
to the commission for licenses, it being expedient to attach 
money orders to papers filed, instead of currency. About two 
years after Dobrowski made this arrangement with the de- 
fendant company, a corporation forwarded to the commission 
a certified check for $8,518 for stamps it had requested. This 
check was received at the office of the commission and subse- 
quently came into the possession of Dobrowski. Later Dobrow- 
ski opened an account in the plaintiff bank, under the designa- 
tion “Michigan Liquor Control Comm. American Express 
Fund,” making a deposit at that time in the sum of $60.50. 
Prior to opening the account, Dobrowski presented to plain- 
tiff a letter, ostensibly signed by the Secretary of the Commis- 
sion, supposedly authorizing the account and further providing 
for withdrawals on the signature of Dobrowski and the stamp 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 630. 





138 THE BANKING LAW JOURNAL 


of the commission. Said letter contained the further statement 
that all withdrawal checks would be payable either to the de- 
fendant company or to the commission. (This letter was 
found to be a forgery and Dobrowski had no authority what- 
ever from the commission to open the account, the commission 
itself under the statute having no such power or authority as 
Dobrowski attempted to exercise. ) 

Plaintiff relied on said letter for Dobrowski’s authority to 
maintain said account. Subsequently Dobrowski deposited the 
corporation check of $8,518. Dobrowski later made another 
deposit of $187.74. At that time a collector for the defendant 
company checked Dobrowski’s accounts and effected a settle- 
ment with Dobrowski for a certain period. For the purpose of 
paying the defendant company the amount of his indebtedness 
to it, Dobrowski wrote a check on the account in the plaintiff 
bank for $8,569.61 payable to plaintiff. He obtained therefor 
a draft in said amount designating the defendant company as 
payee. This draft was given to Dobrowski, who in turn gave 
it to the collector. On the following day the draft was for- 
warded to the Detroit office of the defendant company, being 
received in the usual course of business on the following day. 

As a result of certain information received by the commis- 
sion concerning Dobrowski from officials of another bank, a 
check was made of Dobrowski’s activities and payment on the 
draft was stopped. An attempt was also made to stop pay- 
ment on the corporation check, but it failed because the check 
was certified. Plaintiff also wired the New York office of the 
company, advising it that payment on the draft was being 
stopped. On the evening of the following day the collector 
who took the draft from Dobrowski was advised by telephone 
that there was something wrong with Dobrowski’s accounts. 
This information was transmitted to the- Detroit office of the 
defendant company. The commission forwarded to the corpo- 
ration stamps in the amount of the remittance by it. The 
commission also made demand on the plaintiff bank for the 
amount of the certified check, which demand was refused in- 
asmuch as the defendant company also made a similar claim. 
Plaintiff brought this action against the commission and the 
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defendant company to determine which of the defendants was 
entitled to the money the plaintiff bank had in its possession. 
From an adverse decree the defendant company appealed, and 
the plaintiff cross appealed. 


The defendant company contended it was a bona fide holder 
in due course of the draft and therefore entitled to have the 
amount of said draft paid to it by the plaintiff bank. The 
defendant company insisted that it took the draft in the ordi- 
nary course of business without notice of any defect, that it 
paid value in that the obligation of Dobrowski to it was can- 
celled, and that the settlement made by its collector with 
Dobrowski was in legal effect a final settlement. Plaintiff and 
defendant commission contended that the so-called settlement 
between the defendant ‘company’s collector and Dobrowski was 
not final inasmuch as accounts of this character were checked 
in the New York office of the defendant company and if errors 
were found to exist were corrected. Therefore, final and 
definite action came only with the approval of the New York 
office and any arrangement made between the collector and 
Dobrowski was merely tentative. This procedure was corrobo- 
rated by the testimony of one of the principal witnesses of the 
defendant company. 

The court held thatthe burden of establishing its character 
as a bona fide holder rested on the defendant company and such 
burden of proof was not sustained by it upon the records. There 
was nothing in the record that showed that the New York office 
gave any credit whatever to Dobrowski on account of the 
draft. The defendant company had notice of the defect in the 
draft and payment had been stopped on it before final approval 
of the New York office. The defendant company did not give 
anything of value as consideration for the draft. The money 
represented by the draft was a trust fund which would be re- 
stored to the defendant commission. There was no difficulty 
in tracing these funds, the property of the commission, into 
the draft, upon which the defendant sought recovery. The 
court upheld the conclusion of the trial court as being correct 
and accordingly affirmed the decree of said court. In its 
opinion the court said: 
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We are of the opinion that the sole question at issue in this appeal 
arises from the contention of appellant that it is a bona fide holder in 
due course of the draft involved and as such entitled to have it paid to 
it by plaintiff. The Express Company insists that it took the instru- 
ment in the ordinary course of business without notice of any defect ; 
that it paid value in that the obligation of Dobrowski to it was can- 
celled, and, that the settlement made by its collector with him was in 
legal effect a final settlement. 

If the facts as disclosed by the record warrant such an inference, 
then there is much force to the contention of appellant. However, the 
inference that we get from a review of the record is quite to the con- 
trary. The testimony of the Express Company’s principal witness, 
its assistant district manager, was to the effect that final settlements 
of agents accounts were effective only after a check and approval at 
the main office of the company in New York City. The witness said with 
reference to the receipt. given by the collector to the agent: “It is a 
provisional receipt that is given, subject to being corrected in case the 
instrument that the sub-agent turns over to the collector are no good, 
or in the case the money order which the sub-agent has issued does not 
correspond with the stub. It is a provisional receipt.” It seems quite 
clear to us that final settlement comes only with the approval of the 
New York office and that any settlement between the collector and the 


agent is merely tentative. 

In this instance, the draft was forwarded to the Detroit office of 
the company by the collector on October 7th, where it arrived in the 
afternoon of October 8th. The Detroit office had notice of the defect 
in the draft on the evening of the 7th and the New York office had 
notice by two telegrams from plaintiff Bank en the 8th of the defect in 
the draft and that payment on the same had been stopped. 


Under the circumstances, we fail to find where the Express Com- 
pany gave anything of value as consideration for the draft in question. 
True, its agent Dobrowski received from its collector a receipt for 
the amount of said draft, but it is conceded that the receipt was only a 
provisional one and had no binding force or effect until the New York 
office had checked his account and the amount found to be correct. 
The account was “subject to being corrected in case the instrument 
that the sub-agent turns over to the collector are no good, or in case 
the money order which the sub-agent has issued does not correspond 
with the stub.” In view of the facts, we reach the conclusion that the 
Express Company parted with nothing of value in exchange for the 
draft. It extended no credit to its agent by reason of its receipt. It 
loses nothing that it is entitled to because of stoppage of payment. It 
suffered no detriment, nor forebore the exercise of any right in reliance 
upon the draft. Some of these elements are necessary incidents, under 
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the peculiar facts of this case at least, to make appellant a holder in 
due course and entitle it to enforce payment. See Drovers’ National 
Bank v. Blue, 110 Mich. 31, 67 N. W. 1105, 64 Am. St. Rep. 327; 
Central Sav. Bank, etc., Co. v. Stotter, 207 Mich. 329, 174 N. W. 142. 

“The peculiar facts” above referred to are the following: Dobrow- 
ski was the agent of both of his codefendants, the Express Company 
and the Liquor Control Commission. Some time prior to October 3, 
1941, a certified check from the Anheuser-Busch, Inc., of St. Louis for 
the sum of $8,518 payable to Liquor Control Commission for stamps 
came into Dobrowski’s possession and which by means of a forged in- 
strument he deposited with plaintiff Bank in an account designated as 
“Michigan Liquor Control Commission American Express Fund.” The 
forged letter stated: “checks for withdrawals will be made over the 
signature of Louis Dobrowski, head cashier, and also stamped ‘Michi- 
gan Liquor Control.’ These checks for withdrawals will be made pay- 
able to the American Express Company or the Michigan Liquor 
Control ONLY. (Signed) Phillip J. Neudeck, Secretary.” 

This deposit was made on October 3, 1941. 

It appears from the record that just prior to this last mentioned 
date Dobrowski had attempted to deposit the Anheuser-Busch check 
in his own name with another Lansing bank. He thus clearly indicated 
his intent to steal the proceeds of this check to cover his defalcation 
with his principal, American Express Company, because on October 6th 
he did take the proceeds of this check which was truly a trust fund, 
the property of his principal, the Liquor Control Commission, and 
procured the draft in question which was turned over to the collector 
of his other principal to cover his defalcation from it. 

While this draft was either in the possession of the Express Com- 
pany’s collector or in transit by mail from him to the Detroit office of 
the company, the Detroit branch received notice by telephone from 
its collector, and the principal office in New York received notice by 
telegram from plaintiff bank of the infirmity in the draft. 

Can it be said, under these circumstances, that the Express Com- 
pany received the draft in due course and accepted it in final settle- 
ment of its account with Dobrowski without notice or knowledge of 
_ any infirmity in it? Our answer must be in the negative. 

Conclusively, it is established that the money represented by the 
draft in question is in fact a trust fund. The rule of law applicable to 
such funds is well stated in 26 R. C. L. 1851, as follows: “As has been 
seen, the true owner of a trust fund traced to the possession of another 
has the right to have it restored, not as a debt due and owing, but 
because it is his property wrongfully withheld from him; and it makes 
no difference whether the fund be traced into a bank account, the 
possession of an individual, or into the hands of a firm composed of 
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many individuals, if the essential facts are shown by which the identifi- 
cation of the fund can be established, and no superior rights of in- 
nocent third parties have intervened.” 

In 26 R. C. L. 1348, it is said: “No right is more fully recognized 
than the right of a cestui que trust to pursue and recover trust funds 
wrongfully diverted, provided their identity has not been lost and they 
have not passed into the hands of a bona fide purchaser for a valuable 
consideration without notice. Whenever property in its original state 
and form has once been impressed with the character of a trust, no 
subsequent change of such state and form can divest it of its trust 
character, so long as it is capable of clear identification; and the 
beneficiary of the trust may pursue and reclaim it in whatever form 
he may find it, unless it has passed into the possession of a bona fide 
purchaser without notice. 

In the instant case, no difficulty exists in tracing these trust funds, 
the property of the Commission, into the draft, recovery on which is 
sought by the Express Company. 


A review of the case of Pollack vy. Leonard & Braniff, 112 Okl. 276, 
241 P. 158, 161, reveals a situation quite similar to the one in the 
instant case. It was there held that equity will follow trust moneys 
through any number of transmutations and restore it to the owner 
so long as it can be identified in its orjginal or substituted form and 


that where money impressed with a trust is converted by the wrong- 
doer into a negotiable instrument, such instrument will be impressed 
with the trust in the hands of the wrongdoer or his assignee unless 
such assignee is a holder in due course. The court on this branch of 
the case said: 


“The transmutation of the original $6,000 check into a cashier’s 
check, and the cashier’s check into the form of a New York draft, in 
no way alters the situation. 

“So long as the trust property can be traced and followed into 
other property into which it has been converted, that remains subject 
to the trust. The product or substitute has the nature of the 
original imparted to it. The depositing of trust: money in a bank, 
although it creates the relation of debtor and creditor between the bank 
and the depositor, does not change its character, or relieve the deposit 
from the trust. It is not the identity of the form, but the substantial 
identity of the fund itself, which is the important thing.” 


In the instant case, the cestui que trust had no knowledge or notice 
of the theft of its funds by its trustee and agent Dobrowski, and in- 
disputably the knowledge of its agent was not imputable to it, under 
the circumstances here disclosed. Can this be said to be true as to 
Dobrowski’s other principal, the Express Company? Definitely not. 
Before the draft was received by anyone on behalf of the company 
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authorized to accept it in settlement of Dobrowski’s accounts with it, 
it had notice of an infirmity in the instrument, and later that the 
infirmity in the draft consisted of the fact that it had been acquired 
by its agent with trust funds belonging to the Liquor Control Com- 
mission. 

A careful review of the authorities cited by counsel for the Express 
Company does not indicate to us that any of them are determinative 
of the question involved. All reveal a different state of facts than are 
presented here. 


In our opinion, the trial court reached the correct conclusion, and 
the decree is affirmed, with costs to appellees. 


—————————— Es 


Legal Advice on Tax Problems 


Legal and accounting fees paid for tax advice of for services 
in preparing income tax returns are not necessarily incurred in 
the production or collection of income, or in the management, 
conservation or maintenance of income producing property. 

The cost of tax advice and of the preparation of income tax 
returns may or may not be deducted as a non-trade or non- 


business expense under § 23 (a) (2) of the Internal Revenue 
Code, depending upon whether such cost is proximately related 
to the production or collection of income or the management, 
conservation or maintenance of property held for the produc- 
tion of income. Aldus C. Higgins v. Commissioner, 2 Tax 
Court 119. 


In the instant case the Commissioner determined a deficiency in 
income tax for the year 1939 in the amount of $881.32. Petitioner 
filed his return in the district of Massachusetts. The case was sub- 
mitted upon a very short stipulation of facts from which it appeared 
that petitioner in 1939 paid the law firm of Hale and Dorr, Boston, 
Massachusetts, legal fees in the amount of $3,794.13 for services and 
advice from February 8, 1938, to June 2, 1939. Of this amount 
$2,544.13 was paid in connection with problems relating to the man- 
agement and investment of the property of petitioner and was allowed 
by the Commissioner as a deduction from gross income. The balance 
of $1,250 was paid for general legal advice in connection with varied 
tax problems during 1938 and 1939, including advice with respect to 
the tax consequences of gains and loses on sales with respect to the 
preparation of state and Federal income tax returns. The Commis- 
sioner disallowed the deduction of the $1,250. No contention was made 





144 THE BANKING LAW JOURNAL 


that petitioner was engaged in a trade or business or that the expense 
was allowable as an ordinary and necessary business expense. The 
question involved was whether the legal fee of $1,250 was deductible as a 
non-trade or non-business expense under § 23 (a) (2) of the Internal 
Revenue Code, as amended retroactively by § 121 of the Revenue Act 
of 1942. In its opinion, the court said: 

A fee paid to an attorney for services rendered is deductible under 
the subsection or not, depending upon whether it was incurred, in the 
language of the statute, “for the production or collection of income, 
or for the management, conservation, or maintenance of property held 
for the production of income.” - Petitioner would have us lay down the 
general rule that the cost of tax advice and of the preparation of tax 
returns is necessarily, and in all cases, incurred either in producing or 
collecting income or in managing, conserving or maintaining property 
held for such purpose. We are not prepared to lay down such a broad 
rule nor do we think it would be warranted by the statute. Whether 
such an expense is deductible depends upon the facts of a particular 
case. In R. C. Coffey, 1 T. C. 579, 589, a fee was paid for accounting 
and preparation of income tax returns. The Commissioner’s dis- 
allowance was affirmed by this court. In John W. Willmott, 2 T. C. 
321, we held that the attorney’s fees paid to contest a deficiency were 
not deductible under the facts there presented because they did not 


proximately result from the production or collection of income or the 
management, conservation or maintenance of property held for the 
production of income. In the instant case no facts are shown to prove 
that the fee was paid for purposes outlined by the statute. Accord- 
ingly, the Commissioner’s determination is sustained. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Not Liable for Withdrawals from Trust Account 


Kerner, Attorney General v. Kinsey, Supreme Court of Illinois, 51 N. E. 
Rep, (2d) 122 


A cause of action against a bank, because of the improper recogni- 
tion of the act of a corporate officer in withdrawing corporate funds 
deposited with the bank may not be the basis of an action in favor 
of an unknown person who has a claim against either the corporate 
officer or the corporation itself. The basis of liability of a bank is 
knowledge of facts sufficient to put it on notice that it is paying out 
the money of one to another without proper authority, and it is held 
that under such circumstances an unknown party cannot recover. 


Before a bank can be charged with negligence in improperly 
allowing a corporation officer to deposit corporate funds in the name 
of said officer, it must have knowledge of facts sufficient to put it 
upon notice, and the fact that check is payable to corporation does 
not of itself give bank notice that the fund is impressed with chari- 
table trust for corporation’s benefit. If a bank does become liable it is 
only to one who under the settled doctrine of commercial law is the 
legal holder, and not to unknown parties in interest, who have hidden 
equities not disclosed at the time of the transaction. 

Decedent by his will established a trust fund of $100,000 for the 
Chicago Musical College, to be used by said college in establishing 
a chair of music and musical history and for the purpose of granting 
scholarships in music. Pursuant to directions of decedent’s will, 
the executors of decedent’s estate paid the $100,000 by a check pay- 
able to the order of ‘‘Chicago Musical College’’ and the college 
acknowledged the receipt of said money. The receipt was signed 
‘‘Chicago Musical College; by Carl Kinsey, President.’’ Kinsey 
indorsed the check as follows: ‘‘Pay to Carl Kinsey or order Chicago 
Musical College Carl Kinsey President Carl Kinsey’’ and deposited 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 417. 
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it with defendant bank which at that time opened a personal check- 
ing account in the name of Carl D. Kinsey. Later Kinsey opened 
an account in the bank in the name of the old college. Subsequent 
thereto Kinsey mingled his own funds with the $100,000 by making 
deposits in the personal account and withdrawing moneys for his 
personal expenses. This account was later closed out. Later the old 
college borrowed $35,000 from the defendant bank and gave its note 
for that amount, payable to the bank 90 days after date with interest 
at 5 per cent per annum. This note was subsequently renewed twice 
at the request of the college. Kinsey then withdrew $80,000 from 
his initial account in the bank having a balance of $1,345.94. On 
the same day he deposited $80,000 in the account of the old college 
in the bank. Later the defendant bank applied $35,000 of the 
$80,000 deposited in payment of the note of the college held by it 
and Kinsey withdrew the balance of $45,000 for his personal 
expenses. Later both Kinsey’s personal account and the old college 
account were closed by Kinsey. Kinsey subsequently made restitu- 
tion to the college of the sum of $65,000. The plaintiff contended 
that the defendant bank was liable for the $35,000 he alleged were 
misapplied by the defendant bank and Kinsey acting jointly for 
uses and purposes obviously not proper under the terms of decedent’s 
will, and that the defendant bank was placed upon inquiry as to 
the misappropriation of said sum of $35,000 from the trust fund 
because the bank was cognizant of the following facts: 

‘“The form of the check and the widespread announcement of 
the bequest under decedent’s will, the indorsement on the $100,000 
check, the mingling of the proceeds of this check with personal 
funds of Kinsey in the same bank, the switching of trust funds from 
the account of Kinsey to the account of the college, the subsequent 
withdrawal of $80,000 of trust funds from the college account in 
the form of certificate of deposit.’’ 


The Appellate Court by its final decree, 316 Ill. App. 416, 
45 N. E. Rep. (2d) 291, (See Vol. 60, B. L. J. 181) dismissed the 
bill as to the deferidant bank and the Chicago Musical College for 
want of equity. Plaintiff’s successor as Attorney General contended 
he was entitled to judgment against the defendant bank for the sum 
of $35,000 and interest not only upon said sum but also upon the 
$65,000 during the time it was retained. The Attorney General based 
his contention for such judgment upon the fact that the transaction 
by which Kinsey in the first instance caused the check for $100,000 
to the college to be deposited in Kinsey’s account was irregular, and 
one upon which the college could have recovered from the defendant 
bank. It then became entirely immaterial whether the defendant 
bank knew the funds represented by the check were impressed with 
a charitable trust, or whether it merely had reason to suppose the 
president was converting the funds of his corporation. Therefore, 
the bank having notice that a misapplication was involved so far as 
the college was concerned, it became liable for reimbursement of the 
charitable trust fund without regard to whether it was liable to the 
corporation or whether the corporation had released sag liability or 
ratified the transaction. 


It was held that none of these factors could be stains as show- 
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ing knowledge on the part of the defendant bank that the deposit 
of $100,000 was a trust fund. The check sent by the executors of 
decedent’s estate was payable to the college. It was indorsed by the 
college, by Kinsey its president, to his order and deposited by him. 
These indorsements on their face were entirely proper and the deposit 
was received by the bank as that of Kinsey (in the absence of any 
notice to the bank that they were trust funds) and there was no 
evidence that any announcement made by the college of the bequest 
had been brought to the attention of the bank. From the evidence 
it appeared that the bank did not know that the money was a trust 
fund until after it applied the $35,000 in payment of the note 
executed by the old college and for which the old college received that 
sum from the bank. The defendant bank was not liable for any 
misappropriation of the trust funds. 

It was further held that the claim for the liability of the defend- 
ant bank to the Chicago Musical College for negligently permitting 
its president to deposit corporate funds in the president’s name 
could be maintained only by the college itself, and likewise the college 
itself had the full power to discharge such liability. When such 
liability was discharged it could not be again revived by the proof 
that in fact the funds involved were so held by the apparent owner 
in trust, unless notice of such undisclosed ownership was made. 
Before the defendant bank could be charged with negligence, it had 
to have knowledge of facts sufficient to put it upon notice, and then 
it would be liable only to the college, the legal holder and not to 
the Attorney General, an unknown party in interest having hidden 
equities not disclosed at the time of the transaction. 


Suit in equity by Otto Kerner, Attorney General, against Carl D. 
Kinsey and others to establish a charitable trust and require accounting 
by named defendant for diversion of trust funds from charitable 
purposes, in which the First National Bank of Chicago” and others were 
made defendants for discovery and return of properties constituting 
part of charitable funds. From a judgment of the Appellate Court, 
316 Ill, App. 416, 45 N. E. 2d 291, affirming a decree establishing the 
trust, finding amount of defendant Kinsey’s liability, and dismissing 
the bill as to all other defendants, George F. Barrett, plaintiff’s suecessor 
as Attorney General, and another appeal. , 

George F. Barrett, Atty. Gen., and Thomas Hart Fisher, of Chicago 
(William C. Wines and Norman Crawford, both of Chicago, of counsel), 
for appellants. 

Amberg, Livingston, Kearns & Dahlin, of Chicago (John W. Kearns, 
Frank L. Paul, and Ralph J. Mohan, all of Chicago, of counsel), for 
appellee. 


GUNN, J.—In October, 1938, the Attorney General of Illinois 
brought suit in chancery in the circuit court of Cook county against 
Carl D. Kinsey et al. to declare the sum of $100,000 paid to the Chicago 
Musical College by the executors of the will of one Charles H. Ditson a 
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charitable trust, and to require an accounting by said Kinsey for a 
diversion of said funds from charitable purposes; and later in October, 
1933, the complaint was amended by making the First National Bank 
of Chicago, the Northwestern Mutual Life Insurance Company and 
Stein Alstrin & Company defendants to make discovery and return of 
properties constituting a part of said charitable fund now held by any of 
them in the name or on account of the Chicago Musical College. 


An answer was filed by Kinsey. The First National Bank answered 
disclosing the amount of cash in the checking deposits of Kinsey and 
Chicago Musical College. A preliminary decree was entered December 
21, 1933, establishing a charitable trust, and a final decree June 30, 1941, 
finding the liability of Kinsey for diversion from said fund to the extent 
of $65,000, which has been paid and satisfied, and dismissed the bill as 
to all of the other defendants including the First National Bank of 
Chicago. The Attorney General and Rudolph Ganz, successor trustee, 
appealed to the Appellate Court for the First District because the First 
National Bank was not held liable for $35,000. The Appellate Court 
affirmed the circuit court of Cook county, and we have allowed an 
appeal to this court. 


The pleadings are somewhat involved, but are fully set out in the 
opinion of the Appellate Court (316 Ill. App. 416, 45 N. E. 2d 291), 
and there is no necessity to restate them. The facts out of which the 
controversy arises are substantially as follows: The Chicago Musical 
College was a business corporation organized under the laws of Illinois, 
and all of its stock, exgept qualifying shares, was owned by Carl D. 
Kinsey, who was the president thereof. Charles H. Ditson, a resident 
of New York, digd in 1929, and by his will devised to Chicago Musical 
College and seven other schools each $100,000 to be used in maintaining 
and establishing a chair or chairs of music, or in maintaining scholarships 
or fellowships in music and other like purposes, such fund to be known 
as the Oliver Ditson Endowment. May 12, 1931, the executors of 
Charles H. Ditson estate made and delivered a check for $100,000 payable 
to the Chicago Musical College, and May 19, 1931, Carl D. Kinsey 
endorsed the name of Chicago Musical College by himself, as president 
of the corporation, payable to himseJf, and endorsed the check personally, 
and had it deposited to his own credit in the First National Bank, of 
Chicago. June 22, 1931, the Chicago Musical College opened an account 
in the First National Bank of Chicago. January 9, 1932, the Chicago 
Musical College borrowed of the First National Bank of Chicago $35,000 
and executed its note therefor, which was renewed from time to time. 
January 25, 1932, Kinsey withdrew from his personal account $80,000 
and deposited it to the credit of the Chicago Musical College. Kinsey 
later purchased with this money a certificate of deposit for $80,000 in 
his own name; but later, July 29, 1932, endorsed this certificate and 
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deposited it to the credit of the Chicago Musical College, and the next 
day, July 30, 1932, the $35,000 note was paid by the bank withdrawing 
the amount due on the note from the deposit account of the Chicago 
Musical College. No objection was then nor thereafter made by the 
Chicago Musical College, nor is there anything in the record to disclose 
that the First National Bank of Chicago had any knowledge that the 
$100,000 check, made payable to the Chicago Musical College, was im- 
pressed with a charitable trust. 

The complaint filed by the Attorney General in October, 1933, 
resulted in a preliminary decree, entered December 21, 1933, in which 
it was declared the fund devised by the will of Charles H. Ditson was 
for charitable purposes. The form of the decree made certain other 
findings required by additional developments arising out of the cor- 
porate structure of the Chicago Musical College. November 22, 1933, 
its name was changed to C. D. K., Inc., and a new corporation organized 
under the Illinois Business Corporation Act under the name of Chicago 
Musical College. This latter company will be hereafter referred to as the 
new company. 

In its preliminary decree, after declaring the Ditson legacy was a 
public charitable trust, the court designated Rudolph Ganz as successor 
trustee; found that Kinsey was the president and owner of all of the 
stock of the Chicago Musical College, except directors’ qualifying shares ; 
also provided for the organization of the new company under the Ganz 
management, and its succession to all assets of the Chicago Musical 
College (now C. D. K., Ine.), subject to the claim of the Attorney 
General to impress with the trust $100,000 of value of such assets. The 
decree also approved the transfer by the new company to Ganz, trustee, 
of $172,600 face value of mortgages and ‘bonds, subject to the right of 
the new company to the excess realized over the sum of $100,000, and 
directing the new trustee to apply the proceeds of the trust funds to the 
purposes of the Ditson legacy. Jurisdiction was reserved to enter orders 
for the investment and administration of the trust fund. 


After this decree was entered numerous documents were exchanged 
between Chicago Musical College (now C. D. K., Ine.), the new company, 
Ganz, as trustee, and Kinsey, in connection with the carrying out of the 
decree and the reorganization of the Chicago Musical College. There- 
after Ganz, as trustee, made several reports, and April 6, 1939, showed 
that out of the securities turned over to him he had realized approxi- 
mately $44,000 in cash, and had on hand securities of the face value of 
$109,000, with approximate cash value of $52,000. The old company 
(C. D. K., Ine.), in addition to transferring mortgages and bonds also 
turned over to the new company all of the chattel property in considera- 
tion of certain payments, making the face value of all property trans- 
ferred, including the mortgages, slightly in excess of $275,000. 
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June 30, 1941, the final decree was entered in the case in which the 
court found that Carl D. Kinsey had appropriated to his own use the 
sum of $65,000 from the public charitable trust known as the Oliver 
Ditson Endowment, and that Kinsey had made restitution to the suc- 
cessor trustee, by the delivery of the property mentioned in the decree 
of December 20, 1933, and that Kinsey was entitled to a decree fully 
satisfying all liability and obligation to said charitable trust. The 
decree dismissed the bill of complaint as to all other defendants, 
including the First National Bank of Chicago and the Chicago Musical 
College (C. D. K., Ine.,) for want of equity. It is from this latter 
decree that appeal was taken by the Attorney General, contending he 
was entitled to judgment against the First National Bank of Chicago 
for the sum of $35,000 and interest not only upon it, but also upon 
the $65,000 during the time it was retained. 


The theory upon which appellants prosecute ‘their appeal is that, 
the transaction by which Kinsey in the first instance caused the check 
for $100,000 to the Chicago Musical College to be deposited in his 
account being irregular, and one upon which the Chicago Musical College 
could have recovered from the bank, it then became entirely immaterial 
whether the bank knew the funds represented by the check were 
impressed with a charitable trust, or whether it merely had reason to 
suppose the president was converting the funds of his corporation; 
that the bank having notice a misapplication was involved so far as the 
Chicago Musical College was concerned, it thereupon became liable for 
the reimbursement of the charitable trust fund without regard to whether 
it was liable to the corporation, or whether the corporation had released 
the liability or ratified the transaction. 


While this is the general position of appellants it is not clear whether 
they are attempting to recover because of the collection of the $35,000 
note by reducing the account of the Chicago Musical College, or because 
of the fact that appellants recovered only $65,000 from Kinsey, the man 
who was responsible for the original conversion. Appellants rely upon 
authorities in which a bank was held liable for cashing the checks of 
one admittedly a trustee, or where the action was brought by the corpora- 
tion whose officer had, without proper authority, converted its funds. 
Thus Massachusetts Bonding & Ins, Co. v. Standard Trust & Savings 
Bank, 334 Ill. 494, 166 N. E. 123, was a suit in which a bank was charged 
with cashing a receiver’s check payable to himself as an individual and 
not as a trustee. Cushman v. Illinois Starch Co., 79 Ill. 281, was a case 
where the bank was held liable for funds taken from the account of the 
corporation by its treasurer and deposited to the latter’s individual 
account. And Leigh v. American Brake-Beam Co., 205 Il, 147, 68 N. E. 
713, involved the loan of corporate funds to the president of the company 
without authorization of its board of directors. These are all cases in 





THE BANKING LAW JOURNAL 151 


which the ownership of the funds on deposit was disclosed and the bank 
permitted them to be appropriated for the use of the corporate officer, 
upon no other authority than that of the corporate officer involved. 


The point is that in each case cited the actual ownership of the fund 
was known, and complaint was made by the actual owner, and liability 
was predicated upon the fact being sufficient to give the bank notice 
‘that a corporate officer was without authority getting possession of 
corporate funds. Such facts are not present in this case. The Chicago 
Musical College was a business corporation, and all of its stock was 
owned iby Charles D. Kinsey. The fund paid to the corporation was 
by executor’s check, and did not in any way indicate or give notice that 
the Chicago Musical College was to receive the money in a trust capacity. 
Had the bank speculated upon the subject it could, with equal propriety, 
have considered it as an outright gift to the corporation, or as the 
payment of a debt, owed by the deceased, or something arising out of 
a contract arrangement. In the form in which the check was presented 
to the bank for deposit it had a right to consider the Chicago Musical 
College owned said fund, and had it been deposited in the first instance 
to the account of said company there could be no liability upon the 
part of the bank for paying out said funds, upon proper checks, of the 
Chicago Musical College through its proper officers. The fact the check 
was signed by executors did not give the bank any notice a trust fund 
was involved. Morris v. Preston, 93 Ill. 215; State Nat. Bank v. Reilly, 
124 Ill. 464, 14 N. E. 657; Bradwell v. Pryor, 221 Ill, 602, 77 N. BE. 1115. 


As pointed out above, however, the money was not immediately 
deposited to the account of the Chicago Musical College, but was 
deposited to the account of its president in his individual capacity. Had 
the corporation seen fit to bring action against the bank the authorities 
cited by appellants would be applicable, provided the contention that 
a one-man corporation is not subject to the same rule as corporations 
generally is sound. It is not necessary, however, to go into this question. 
A few days after the deposit of this check the Chicago Musical College 
opened an account. It was the owner of considerable assets aside from 
the money represented by the legacy. As.a business corporation it 
borrowed $35,000 of a bank January 9, 1932, which from time to time 
was renewed, and when on July 25, 1932, a deposit was made by Carl D. 
Kinsey to the account of the Chicago Musical College in the amount of 
$80,000 the bank had the right to pay the note by charging the corpora- 
tion account with the amount due thereon and cancelling it. The 
authorities in this respect are well settled. Chicago Title & Trust 
Co. v. Central Trust Co., 312 Ill. 396, 482, 144 N. E. 165; Kamfner v. 
Auburn Park Trust & Savings Bank, 344 Ill. 200, 176 N. E. 363. 
It is said, in the last cited case, that where the one who is indebted 
to a bank presents a negotiable instrument to the bank and receives 
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credit on his deposit account therefor, and the proceeds are applied 
to the payment of the debt by the bank, it is a holder in due 
course. Therefore it would seem clear the Chicago Musical College 
having borrowed $35,000 presumably for a legitimate purpose, and 
having deposited to its account the sum of $80,000, without any indicia 
disclosing the money did not belong to the Chicago Musical College, 
the bank would be entirely within its rights in offsetting a sufficient 
amount of the deposit to pay the note. 


It is somewhat of a coincidence that in its final decree the court 
made a finding that the assets of the Chicago Musical College turned 
over by Kinsey to Rudolph Ganz, the successor trustee, were of the 
value of $65,000. The court also found Kinsey converted $65,000 of 
the money due to the charitable trust, and it is apparently the theory of 
appellants that since the gift was $100,000, and Kinsey only reimbursed 
the trust to the extent of $65,000, that therefore the bank is, neverthe- 
less, liable without regard to whether the amount of the shortage, being 
the same as the amount of the note, is only a coincidence, or whether 
the court-improperly allowed the bank to repay the obligation to it 
by withdrawing from the funds of the Chicago Musical College before 
it had first required Kinsey to reimburse the Chicago Musical College 
to the full extent of $100,000. 


The contention of appellants first above referred to is that the bank 
having acted improperly in permitting the president of the company 
to deposit corporate funds in his own name, this action upon its part 
renders it liable if it be afterwards discovered the fund of the corpora- 
tion was in fact impressed with a trust. Or perhaps, to make it a little 
more clear, if the Chicago Musical College could have maintained a 
suit, then the undisclosed owner of the fund apparently belonging to 
the Chicago Musical College could maintain a suit, without any further 
foundation than that the transaction rendered the bank liable to the 
corporation whose officer had diverted the fund without its authority. 
This position does not take into consideration the rights which exist 
between the corporation and its officer. If it should appear the cor- 
porate officer, through the negligence of the bank, defrauded the cor- 
poration, but later reimbursed his company by payment, it is clear the 
corporation could not recover from the bank because it had suffered 
no injury. If, upon the other hand, the corporation was indebted to 
the officer who was responsible for the conversion of the fund, through 
the negligence of the bank, and such officer made his settlement with his 
corporation by paying the difference between what he had improperly 
withdrawn and what was due and owing to him, it would seem equally 
clear no action would lie against the bank, because in an independent 
transaction involving other considerations the whole liability of the 
person guilty of the conversion has been satisfied. 
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We have been referred to no authority which holds a cause of action 
against a bank, because of the improper recognition of the act of a 
corporate officer in withdrawing corporate funds, may be the basis of 
an action in favor of an unknown person who had a claim against either 
the corporate officer or the corporation itself. The basis of liability of 
a bank is knowledge of facts sufficient to put it on notice that it is pay- 
ing out the money of one to another without proper authority, and this 
court in O’Neal v. Boone, 82 Ill. 589, held in substance that such 
unknown third party could not recover under such circumstances. 

The suit was brought by the Attorney General more than two years 
after the check was deposited in the First National Bank, and more 
than a year after it had withdrawn from the account of the Chicago 
Musical College the money to pay its note, and in the original bill no 
complaint was made against the bank. As a matter of fact, preliminary 
to the decree of December 21, 1933, the Chicago Musical College trans- - 
ferred most of the assets, viz., $172,600 in securities to Ganz, trustee, 
to secure the payment of the $100,000 trust legacy, and the balance of 
its property to the new corporation reorganized by Ganz. This left 
the original Chicago Musical College without assets. 


The record also shows Ganz, trustee, had received either in cash or 
in property $96,000 on account of the trust fund. The court found the 
amount actually converted by Kinsey was $65,000, that he had repaid 
this amount, and that the bank should be dismissed out of the case. 
We think this conclusion is entirely sound. We do not subscribe to 
the contention made hby the appellants that even admitting the bank 
negligently permitted the original deposit of $100,000 to Carl D. Kinsey, 
this fact alone gave any notice the fund was. impressed with a trust, 
or that this fact by itself could create liability upon a court subsequently 
decreeing the money was in fact held by Chicago Musical College in 
trust. To so hold would seriously militate against the stabiilty of 
commercial transactions involving commercial paper. 


While the bank might be liable to the corporation for negligently 
permitting its officers to deposit corporate funds in the officer’s name, 
yet this is a claim which can be maintained only by the corporation 
itself, and it likewise has the full power to discharge such liability. 
And when the liability is discharged it cannot be again revived bby the 
proof that in fact the money involved was so held by the apparent 
owner in trust, unless notice of such undisclosed ownership is made. 
So far as the record shows the Chicago Musical College has not made any 
claims; has not denied the $35,000 loan was for value received. No 
notice of defect in the title to the money deposited has been shown, 
and the record discloses Carl D. Kinsey, the only principal liable, has 
discharged his full debt by reimbursing the fund to the full amount it 
was depleted. There is no foundation for the contention that a depletion 
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of the fund was caused by the $35,000 loan, because when the loan was 
made the Chicago Musical College had that much more money, and 
when it was paid it was in the same financial condition, so far as the 
acts of the bank were concerned, as it was at its inception. 

The question argued by counsel are somewhat-involved, and while 
numerous authorities are cited, they have little application to the facts 
presented. On principle, before a bank can be charged with negligence, 
it must have knowledge of facts sufficient to put it upon notice, and 
when it does become liable it is only to one who, under the settled doc- 
trine of commercial law, is the legal holder, and not to unknown parties 
in interest, who have hidden equities not disclosed at the time of the 
transaction. 

The judgment of the Appellate Court for the First District is 
affirmed. 

Judgment affirmed. 


Indorsement of Whole Negotiable Instrument in 
Separate Parts to Two or More Transferees Held 
Indorsement of Entire Instrument 


Blake v. Weiden, Court of Appeals of New York, 51 N. E. Rep. (2d) 677 


Plaintiff, trustee in bankruptey of a corporation, brought this 
action against the defendant, one of the stockholders and officers of 
the bankrupt corporation, to recover a balance of $8,103.68 owed by 
the defendant to the bankrupt corporation on an open account as 
evidenced by the books of said bankrupt. Defendant’s answer con- 
tained counterclaims. Five of the counterclaims involved five nego- 
tiable notes each for $5,000 and each given by the corporation to 
one Robert Weiden, the defendant’s father, now deceasd. All of 
the notes remained unpaid. At some time between the father’s 
death and the bankruptcy, defendant’s two brothers, executors of 
their father’s will, put on the back of each of the notes a form of 
indorsement, signed by the estate, by themselves as executors, and 
worded thus: ‘‘Pay to the order of Charles R. Weiden, Herman J. 
Weiden and Frank J. Weiden, share and share alike, as tenants in 
common.’’ Defendant is the last of these indorsees named. The 
other two brothers Charles and Herbert filed in the bankruptcy 
proceedings proofs of claim on their purported individual shares 
of the five notes as indorsees. 

The record did not show whether these claims in bankruptcy 
were allowed, or whether they were contested by the trustee. Defend- 
ant attempted in his five counterclaims to use his purported share of 
the five notes as a set-off against the debt for which the trustee sued, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 687. 
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defendant’s share of the notes, including interest, being larger, in 
amount than the debt in suit. The only issue before the court was 
whether the defendant had an interest, available for such use as 
asserted in said counterclaims. 

It was held that the indorsement, or attempted indorsement of 
the five notes set forth in defendant’s counterclaims being a transfer 
of the whole instrument in parts, did not offend against section 
62 of the Negotiable Instrument from requiring an indorsement to be 
of the entire instrument. Since there was a purported indorsement 
of the whole instrument, in separate parts to the defendant and 
his two brothers, as transferees, the brothers as purported indorsees 
took legal title to their several shares and could sue together, or 
any one or more of them could sue provided all the other indorsees 
were brought in as parties. (The defendant in the instant case did 
bring in the other two indorsees, alleging without contradiction that 
they had refused to join with him). The court further held that 
such an indorsement did not make the instrument a nullity under 
See, 62 of the Negotiable Instruments Law, Sections 60 and 62, 
relating to indorsements when read with reference to the word 
‘‘holder’’ in other parts of the Act (see sections 2, 52, 91,) made it 
clear that the intent of section 62 was only to deprive the several 
indorsees of the rights given to holders of a properly negotiated 
note; section 62 did not deprive the indorsees of the rights of ordi- 
nary assignees and the irregular indorsement could be treated as 
an assignment. There was at least constructive delivery of the 
note to the defendant and his two brothers, the purported indorsees, 
and they took title even though there was the use of an unrecognized 
form of indorsement. Defendant had the right to maintain counter- 
claims for amounts due@him by reason of his interest in the notes 
of: the corporation. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by John A, Blake, as trustee in bankruptcy of R. Weiden & 
Sons, Incorporated, against Frank Weiden to recover an overdraft in 
defendant’s salary account, wherein defendant filed counterclaims. From 
a judgment of the Appellate Division of the Supreme Court, 264 App. 
Div. 199, 34 N. Y. 8. 2d 879, entered June 18, 1942, modifying on the 
law and facts and affirming as modified a judgment in favor of plaintiff 
entered upon an order of the court at Trial Term, Carew, J., which 
granted a motion by plaintiff at the close of the entire case for the 
direction of a verdict in favor of plaintiff and also granted a motion 
by plaintiff for dismissal of the counterclaims, and denied defendant’s 
motion for a directed verdict, plaintiff appeals to the extent that the 
judgment of the Appellate Division modifies the judgment below. 

Affirmed. 

Thomas L. J, Corcoran, Keith Lorenz, and John F. X. Finn, all of 
New York City, for appellant. 

Ralph Stout and Harold A, Gates, both of New York City, for 
respondent. 
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DESMOND, J.—In 1939, R. Weiden & Sons, Ine., became a volun- 
tary bankrupt and plaintiff qualified as its trustee. From the books of 
the bankrupt corporation it appeared that there was a balance of 
$8,103.68 owing to it on open account from defendant who was one of 
its stockholders and had been one of its officers from 1930 to 1938. The 
trustee sued defendant. The latter’s answer contained a number of 
counterclaims. Five of the counterclaims involved five negotiable 
promissory notes, each for $5,000 and each given by the corporation in 
1930 to Robert Weiden, defendant’s father who died in 1937. All of 
the notes remain unpaid. At some time between the father’s death and 
the bankruptcy, defendant’s two brothers, Charles R. -Weiden and 
Hermann J. Weiden, who were the executors of the father’s will, put 
on the back of each of the notes a form of indorsement, signed by 
the estate, by themselves as executors, and worded thus: ‘‘Pay to the 
order of Charles R. Weiden, Hermann J. Weiden and Frank J. Weiden, 
share and share alike, as tenants in common.’’ Defendant is the third 
named indorsee. The brothers Charles and Hermann Weiden filed in the 
bankruptcy proceedings proofs of claim on their purported individual 
shares of the five notes, as indorsees. The record does not show whether 
those claims in bankruptcy have been allowed, or whether they were 
contested by the trustee. Defendant attempted in his five counterclaims 
to use his purported share of the five notes as a set-off against the debt 
for which the trustee is suing, defendant’s share of the notes, including 
mterest, being larger in amount than the debt in suit. "Whether defend- 
ant has an interest, available for such use,gin the five notes, is the only 
question before us. The facts are undisputed. At the close of plaintiff’s 
ease, which developed the facts as above recited, plaintiff moved to 
dismiss the counterclaims and each side moved for a directed verdict. 
Plaintiff’s motion was granted and the counterclaims dismissed. The 
Appellate Division modified (in effect it reversed) by denying plaintiff’s 
motion to dismiss the counterclaims and by directing judgment for 
defendant in amount sufficient to offset plaintiff’s claim. 

An analysis of section 62 of the Negotiable Instruments Law will, 
we think, lead us to the answer to the question we have before us. That 
section, which is identical with section 32 of the ‘‘Uniform Negotiable 
Instruments Law’’ and is found on the statute books of many of our 
states and of England, is as follows: ‘‘The indorsement must be an 
indorsement of the entire instrument. An indorsement, which purports 
to transfer to the indorsee a part only of the amount payable, or which 
purports to transfer the instrument to two or more indorsees severally, 
does not operate as a negotiation of the instrument. But where the 
instrument has been paid in part, it may be indorsed as to the residue.’’ 

The indorsement, or attempted indorsement, of the five notes 
described in the counterclaims, did not, of course, offend against the 
first sentence of section 62, since the form of indorsement used applies 
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to the whole of each note. The third sentence of the section has no 
relevancy to. this ease: The second sentence, however, does deal with 
indorsements like those here under scrutiny and provides that such 
a writing on the back of a note ‘‘does not operate as a negotiation of the 
instrument.’’ The meaning of that phrase has been examined in many 
opinions and texts. Some of those authorities (see Martin v. Hayes, 
44 N. C. 423; Conover v. Earl, 26 Iowa 167; Byles on Bills [20th ed.], 
p. 161; Brannan Negotiable Instruments [5th ed.], p. 427) say, or 
seem to say, that such a purported indorsement transfers to the indorsees 
no title at all, or at least no title on which they can sue at law. Other 
writers give section 62 a narrower meaning and hold that, while such 
an indorsement ‘‘does not operate as a negotiation,’’ it does nevertheless 
convey to the indorsee not the rights of a holder in due course but a 
title of some kind to his share of the note or, more precisely, to a non- 
negotiable chose in action, on which he may sue. Flint v. Flint, 6 Allen, 
Mass., 34, 83 Am. Dec. 615; Edgar v. Haines, 109 Ohio St. 159, 141 
N., E. 837, 38 A. L. R. 795. There seem to be no New York cases directly 
in point. Two decisions in this State (King v. King, 37 Mise. 63, 
74 N. Y. 8S. 751, affirmed 73 App. Div. 547, 77 N. Y. S. 40, appeal dis- 
missed 172 N. Y. 604, 64 N. E. 1122, and Barkley v.#Muller, 164 App. 
Div. 351, 149 N. Y. S. 620; Id., 168 App Div. 110, 153 N. Y. S. 923) have 
a bearing. In the King case one of the beneficiaries of an estate took 
from the executor a written assignment of a one-fifth part of a note 
belonging to the estate. In the Barkley case there had been an indorse- 
ment to plaintiff of one half of a note. In both cases it was held that 
there could be no recovery, but it is to be noted that in each of those 
cases the transfer (indorsement or assignment) covered only a part of 
the note and did not, as in the present case, involve a transfer of the 
whole instrument in parts. 

In our view, the better rule is that when there has been a purported 
indorsement of the whole instrument, in separate parts to two or more 
transferees, the purported indorsees take legal title to their several 
shares and may sue together, or.any one or more may sue, provided 
all the other indorsees are brought in as parties. (In the case before 
us defendant did bring in the other two indorsees, alleging without 
contradiction that they had refused to join with him.) 

We reject the view that section 62 makes such an indorsement a 
nullity. The language of that and other sections of the Act compel a 
narrower meaning. The statement in section 62 that the indorsement 
does not ‘‘operate as a negotiation’’ suggests that it is not entirely 
inoperative. ‘‘An instrument is negotiated’’ says section 60, ‘‘when it 
is transferred from one person to another in such manner as to con- 
stitute the transferee the holder thereof.’’ Reading those two sections 
with the references to the word ‘‘holder’’ in other parts of the Act 
(see §§ 2, 52, 91) make it clear that the intent of section 62, so far as 
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applicable here, is only to deprive the several indorsees of the special 
rights which the Act gives to ‘‘holders’’ of properly-negotiated instru- 
ments. Section 62 does not, we decide, deprive such indorsees of the 
rights of ordinary assignees and the irregular indorsement may be 
treated as an assignment. Kenny v. Hinds, 44 How. Pr. 7; Merchants’ 
Nat. Bank of Battle Creek v. Gregg, 107 Mich. 146, 64 N. W.:1052. No 
reason appears why the misguided use of an indorsement form should 
put the purported indorsees entirely outside the protection of the 
courts. Surely there was in this case at least a constructive delivery of 
the note to the three beneficiaries of the estate and, that being so, the 
transferees would have taken title to the instrument or to the chose in 
action without any written words of transfer at all. Negotiable Instru- 
ments Law, § 79; Goshen Nat. Bank v. Bingham, 118 N. Y. 349, 355, 23 
N. E. 180, 7 L. R. A. 595, 16 Am. St. Rep 765; Hooker v. Eagle Bank of 
Rochester, 30 N. Y. 83, 86 Am. Dec. 351. The use of an unrecognized 
form of indorsement should leave them in no worse position. 

A study of the history of, and reason for, section 62 leads to the 
same answer. The common law looked with disfavor upon any indorse- 
ment that did not transfer the whole instrument at one time and to one 
person. Douglas’ v. Wilkeson, 6 Wend. N. Y., 637. Thus did the law 
conform to the ‘‘ecustom of merchants’’ which was that a holder of a 
note could not ‘‘apportion such personal contract, for he cannot make 
a man liable to two actions, where by the contract he is liable to but 
one.’’ Hawkins v. Cardy, 1699, 1 Ld. Raym, 360. The last sentence 
in the quoted excerpt from the Hawkins case gives us a valuable clue 
to such mystery as there is in section 62. The whole purpose of the 
restrictions there embodied was to prevent a multiplicity of suits. See 
Larson v. Lybyer, 312 Ill. App. 188, 38 N. E. 24 177. So in earlier days 
in New York it was the rule at law that the assignee of part of a chose 
in action could bring no separate action to collect his part. King v. 
King, supra. Equity, as usual, was not so circumscribed and found a 
way to give the assignee relief, by devising a practice of bringing in, 
as added parties, the co-owners of the claim. Risley v. Phenix Bank of 
City of New York, 83 N. Y. 318, 329, 38 Am. Rep. 421; Dickinson v. 
Tysen, 125 App. Div. 735, 110 N. Y. S. 269. Successive revisions of our 
practice statutes achieved an assimilation of the practice in suits at 
law to the procedures invented by equity. The result is that under our 
present practice a suit for money only by a partial assignee of a claim 
may be brought at law, provided the plaintiff bring in his co-assignees. 
Porter v. Lane Const. Corp., 212 App. Div. 528, 209 N. Y. S. 54, affirmed 
244 N. Y. 523, 155 N. E. 881; Grosner v. Abramson, 162 Mise. 731, 733, 
295 N. Y. S. 372, affirmed 248 App. Div. 575, 288 'N. Y. 8. 1096; Civil 
Practice Act, § 194. ‘‘We think .. . that the question is one of parties, 
and not one of jurisdictional facts.’’ Crouch, J., in Porter v. Lane 
Const. Corp., supra, 212 App. Div. at page 531, 209 N. Y. 8. at page 57. 
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This interpretation of defendant’s rights leaves undisturbed the rule of 
section 62 that the several indorsees do not have the rights of ‘‘holders’’” 
of negotiable instruments, the rule of section 79 that delivery of a 
negotiable instrument transfers title with or without indorsement, and 
the rule against splitting causes of action. Defendant as co-assignee of 
a non-negotiable chose in action had the right to maintain his counter- 
claims so long as he brought his co-assignees into the action. 

Even if the enforcement of these counterclaims did involve a splitting 
of each of the five causes of action on the separate notes, such splitting 
could be justified in two ways: First, the record here at least suggests 
that the splitting was really done by the other two purported assignees 
who filed separate proofs of claim in bankruptcy before this suit was 
brought (Gock v. Keneda, 29 Barb. 120; Jackson v. Moore, 94 App. Div. 
504, 87 N. Y. S. 1101), and that plaintiff trustee, by acquiescence, prob- 
ably waived the benefits of the rule against splitting. See Carrington v. 
Crocker, 37 N. Y. 336. Second, the rule against splitting does not 
forbid the use of part of a claim as a set-off, retaining the rest for later 
use. Gordon v. Van Cott, 38 App. Div. 564, 56 N. Y. 8. 554; Hett v. 
Lange, 139 App. Div, 748, 124 N. Y. 8. 573. <A fair application of that 
exception permits defendant to use as a set-off an amount which was 
equal to the claim in suit but less than his one third of the whole 
amount due on the notes. 

Having held that defendant had legal title to, and causes of action 
at law on his share of the notes, we necessarily conclude that he brings 
himself well within the Bankruptcy Act requirements as to set-offs, 
found in section 68 of that Act, U. 8. Code, tit. 11, § 108, 11 U. S.C. A. 
§ 108: ‘‘a, In all cases of mutual debts or mutual credits between the 
estate of a bankrupt and a creditor the account shall be stated and one 
debt shall be set off against the other, and the balance only shall ‘be 
allowed or paid. b. A set-off or counterclaim shall not be allowed in 
favor of any debtor of the bankrupt which (1) is not provable against 
the estate and allowable under subdivision g¢ of section 93 of this title; 
or (2) was purchased by or transferred to him after the filing of the 
petition or within four months before such filing, with a view to such 
use and with knowledge or notice that such bankrupt was insolvent 
or had committed an act of bankruptcy.’’ Plaintiff’s and defendant’s 
claims are mutual and defendant’s claim is by its nature one provable 
in bankruptcy. 

Appellant urges as an authority against this set-off, Gray v. Rollo, 
85 U. S. 629, 21 L. Ed. 927. In Gray v. Rollo a bankrupt insurance 
company held two promissory notes made jointly by Gray and another 
man, and was indebted on policy claims to a partnership of which 
Gray was a member. Gray’s partner was not a party to the notes 
held ‘by the bankrupt. The opinion says that the ‘‘joint’’ claim of the 
partnership could not be set off against Gray’s individual liability to 
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the bankrupt estate. In Gray v. Rollo (as it was in Hopkins v. Lane, 
87 N. Y. 501, the word ‘‘joint’’ seems not to be used in the technical 
sense but as describing a claim against the bankrupt held by several 
persons who under local law were tenants in common. See Kiersted 
v. West [N. Y.], 13 Wkly. Dig. 106, 25 Hun 190. Gray v. Rollo, none- 
theless, does not go so far as to hold that such a tenant in common 
may not use as a set-off his share of the claim against the bankrupt 
but only that he may not ‘‘appropriate’’ to himself the claim that 
belongs to his partners as well as to himself: ‘‘equity will not allow 
him to pay his separate debt out of the joint fund.’’ Opinion, 85 
U. S. at page 635, 21 L. Ed. 927. No such misappropriation has been 
attempted by defendant here, since his separate, fractionally deter- 
mined, share of the five notes was assigned to him before bankruptcy, 
and in his counterclaims he is alleging, and using as set-offs, only his 
own share, not the whole of the notes. See discussion in Taylor v. 
Root, 4 Abb. Dee. 382. 
The judgment should be affirmed, with costs. 


Defense of Fraud Not Available Against Holder 
in Due Course 


McKinney v. Gillmore, Supreme Court of Michigan, 11 N. W. Rep. 
(2d) 841 


Where a stockholder surrenders shares of stock for transfer to 
stockholder of notes of purchaser of corporate property, such sur- 
render on the part of the stockholder constitutes sufficient considera- 
tion to render stockholder a holder in due course. The defense of 
fraud with reference to the original transaction between purchaser 
and corporate officers pertaining to the sale of the corporate prop- 
erty cannot be raised against the stockholder, who is a holder in due 
course. 

Defendant purchased certain corporate property and as part of 
the transaction he executed a series of notes each maturing monthly 
and in turn defendant received shares of stock of said corporation. 
Some of the shares transferred to the defendant in this transaction 
were the property of the plaintiff in the instant case, who is the 
wife of one of the original owners of said corporation. Upon sur- 
render of her shares of stock, serial notes representing her interest 
in said corporation were transferred to the plaintiff. Defendant 
defaulted on payment of notes held by plaintiff. Plaintiff brought 
this action against the defendant.. Defendant refused-to pay said 
notes on the grounds of failure of consideration, breach of warranty 
and misrepresentation. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 653. 
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It was held that the surrender by the plaintiff of her shares of 
the corporate stock for the transfer to her of some of the notes 
executed by the defendant was sufficient consideration to make the 
plaintiff a holder in due course. The defense of fraud could not be 
raised against the plaintiff, as a holder in due course, notwithstanding 
the fact that plaintiff is the wife of one of the original owners of 
said corporation and that she did some work on the corporation’s 
books. The court further held that defendant had waived any 
alleged fraud inducing the defendant to purchase said corporate 
property, by electing to stand by the contract. 


Action on notes by Frances E. McKinney against Walter Gillmore 
and wife. From a judgment for plaintiff, defendants appeal. 

Howard, Howard & Howard, of Kalamazoo, for appellants. 

White & White, of Niles, for appellee. 


SHARPE, J.—This is an appeal from a verdict directed against 
defendants of $3,460.50 on three promissory notes of $1,000 each, dated 
May 17, 1940. 

The facts are as follows: During the year of 1934, Clayton R. 
McKinney, husband of plaintiff, and his brother, Harry McKinney, 
started a sanitarium at Centerville, Michigan. The business was incor- 
porated and plaintiff owned $5,000 worth of stock in the corporation. 


The corporation was dissolved after the execution of the above notes. 

In 1940, Dr. Walter H. Gillmore, defendant, became interested in 
the purchase of the sanitarium and, as‘a result of some investigation 
and further negotiation, purchased Clayton R. McKinney’s undivided 
one-half interest for the sum of $20,000. The contract to purchase the 
one-half interest of Clayton R. McKinney was executed May 17, 1940. 
The contract for the purchase of this property provided for the sum 
of $1,000 to be paid in cash and serial promissory notes of $1,000 each, 
maturing monthly, were executed by Dr. Gillmore and wife for the 
balance of the purchase price. In December, 1940, Harry McKinney 
sold his undivided one-half interest in the sanitarium to the defendants 
for the sum of. $20,000, payable in monthly installments. 

In March, 1940, Dr. Gillmore became a member of the sanitarium 
staff. At this time the gross income of the sanitarium varied between 
$2,000 and $3,500 a month. During the first year after the purchase, 
Dr. Gillmore paid out approximately $3,500 in replacements and im- 
provements on the property. 

In January, 1942, one Alois T. Daniels began suit in the circuit court 
of St. Joseph County against Clayton McKinney, Frances McKinney, 
Ilarry E. McKinney and Florence McKinney. Writ of garnishment 
was served upon Walter H. Gillmore and he made a disclosure under 
oath that at the time of the garnishment proceedings he was indebted 
to Clayton R. McKinney and Frances McKinney, his wife, in the sum 
of $3,000 pursuant to the terms of the agreement to purchase the sani- 
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tarium and to Harry E. McKinney and Florence McKinney, his wife, in 
the sum of $546.99 pursuant to the terms of a similar agreement. 

The notes upon which the present action is based became due respec- 
tively 18, 19 and 20 months after their execution. Plaintiff became the 
owner of the notes on the day of their execution and, upon the failure of 
defendants to pay the same when due, began the present action. Defend- 
ants refused to pay and claim failure of consideration, breach of 
warranty and misrepresentation. The cause came on for trial, and at 
the conclusion of the proofs plaintiff made a motion for a directed 
verdict on the grounds that there was no evidence connecting plaintiff 
with any fraud in the sale of the property; that plaintiff is a holder 
in due course of the notes; that the fraud complained of was known by 
defendants prior to October 17, 1941; and that by their actions defend- 
ants waived the alleged fraud and ratified the agreement by payment 
of certain notes. The trial court directed the jury to bring in a verdict 
for plaintiff on the theory that defendants had waived the fraud and 
ratified the agreement. y 

Defendants appeal and urge that plaintiff is not a holder in due 
course; that a partial failure of consideration may be asserted as a 
defense pro tanto; and that in an action on three promissory notes of 
a series of five, the payment of the first two of the notes does not waive 
the right to a defense of fraud and failure of consideration. 

A holder in due course as defined by the Negotiable Instruments Law, 
2 Comp. Laws 1929, § 9301, Stat. Ann. § 19.94, is a holder who has taken 
the instrument under the following conditions: 


‘*First, That it is complete and regular upon its face; 

“Second, That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was the 
fact; 

‘‘Third, That he took it in good faith and for value; 

‘‘Fourth, That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.’’ 


In the case at bar, the notes were complete and regular upon their 
face. They became the property of plaintiff before their due date and 
were taken in good faith and for value. The surrender of plaintiff’s 
stock in the sanitarium corporation was sufficient consideration for the 
transfer of the notes to her. 

Section 9305, 2 Comp. Laws 1929, Stat. Ann. § 19.98, provides: 
‘To eonstitute notice of an infirmity in the instrument, or defect in 
the title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.’’ 

In Lincoln Investment Co. v. Metros, 257 Mich. 215, 241 N. W. 166, 
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we held that, in order to constitute notice of infirmity in an instrument 
or defect in title, the person to whom it was negotiated must have had 
actual knowledge of such infirmity or defect, or knowledge of such facts 
as amounted to bad faith. In Tiscornia v. Bard, 240 Mich. 270, 215 
N. W. 248, we held that it requires something more than conjecture, 
surmises and untenable assertions to defeat the bona fides of a plaintiff 
in an action to recover on a promissory note. 

In the case at bar, plaintiff was the owner of $5,000 worth of stock 
in the corporation which she surrendered when she received the notes. 
It cannot be said that such transfer was not a sufficient consideration 
for the transfer of the notes to her. The evidence is positive that the 
notes were assigned to her on the day of their execution.. In our opinion, 
the record fails to support the charge that she knew of any infirmity in 
the notes. The fact that she was the wife of one of the original owners 
of the sanitarium and did some work on the books is not sufficient proof 
to rebut the evidence that at the time the instruments were negotiated 
she had no notice of any infirmity in the notes or defect in the title 
of the person negotiating them. 

The trial court directed a verdict in favor of plaintiff upon the theory 
that defendants had elected to stand by the contract and waive the 
alleged fraud. We think the facts in this case warranted such action. 
See Dinius v. Bolibrzuch, 270 Mich. 618, 259 N. W. 156, and Monroe v. 
Hoffman, 276 Mich. 281, 267 N. W. 836. As indicated above, the trial 
court could have directed a verdict for plaintiff on the theory that she 
was a holder in due course. 

The judgment is affirmed, with costs to plaintiff. 


Bank Acting As Depositor for Lessor 


Letts v. Hancock Bank of Gulfport, Supreme Court of Mississippi, 
15 So. Rep. (2d) 422 


A bank agreeing to act as depository for a lessor for rental pay- 
ments to be made ‘by lessee under a lease, wherein bank pays said 
funds so held to a person falsely representing herself to be the 
lessor is liable to the rightful owners of said funds notwithstanding 
the fact that none of the parties involved had notice of the death 
of the lessor subsequent to the execution of the lease. Claimants 
are not barred from recovery by three year state statute of limita- 
tions. 


One Mrs. B, T. Ladnier, (hereinafter referred to as the lessor): 
on August 2, 1934, executed an oil, gas and mineral lease to one 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 404. 
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Hunt, who on October 20, 1934, assigned said lease to the Texas 
Company, (hereinafter referred to as the lessee’s assignee). By 
the terms of said lease the lessor constituted the defendant bank her 
agent and depository for the annual rents payable under the lease, 
irrespective of changes of ownership of said leased premises or rentals 
thereof. . The rental payments could be made by check or draft 
mailed or delivered to lessor or to the defendant bank. The lessor 
died on November 19, 1934, intestate, and one of the plaintiffs in 
the instant case was appointed administrator .of his estate. On 
February 8, 1935, the heirs of the lessor conveyed one-half of the 
leased premises to one Letts, and on August 11, 1937, the remain- 
ing half was conveyed to one Ladnier, one of the lessor’s heirs. 
Neither of the deeds to said grants mentioned the lease. Both Letts 
and Ladnier are party plaintiffs in the instant case. The lessee’s 
assignee on each anniversary of the lease beginning August 2, 1935, 
to and including August 2, 1939, remitted payments of said annual 
rents by check payable to the defendant bank, aggregating $400. 

These remittances were accompanied by written instructions to 
the defendant bank that they were for deposit of lessor in accordance 
with the terms of the lease and instructed the bank to show credit 
on its books accordingly. The lessee’s assignee also mailed to lessor 
a notice of each remittance sent to defendant bank. These notices 
were received by one Elvenia Ladnier, a daughter-in-law of lessor, 
who each year personally presented the notices to the defendant 
bank, represented herself to be the lessor and was paid the money 
and thereafter forged the name of the lessor to receipts therefor. 
Neither the administrator of lessor’s estate nor the grantees in the 
deeds had actual knowledge of the existence of the lease until the 
latter part of 1939 when they made demand on the lessee’s assignee 
for the rentals which ithe lessor’s daughter-in-law had received. 
Until 1939 neither the lessee’s assignee nor the defendant bank had 
any actual notice of the death of the lessor. 

The administrator, Letts and Ladnier, brought this action against 
the defendant bank and the lessee’s assignee to recover the $400 

‘ with interest which the defendant bank had paid to lessor’s daughter- 
in-law. The lower court held that there was no liability on the part 
of the lessee’s assignee, and that the bank was liable, but a statutory 
provision limiting the period within which actions on open accounts 
and unwritten contracts to three years after the cause of action 
accrued, was applicable and inasmuch as this suit was brought in 
November, 1940, this statute precluded recovery against the bank 
for payments made prior to August 2, 1938, and that therefore the 
administrator was not entitled to recover anything and that Letts 
and Ladiner were entitled to recover each one-half of the payments 
for 1938 and 1939 with interest on each from August 2nd of the 
year in which payments were made. From this decree plaintiffs 
appealed and defendant bank cross appealed. 

It was held that inasmuch as the defendant bank had accepted 
the remittances from the lessee’s assignee and receipted for them 
in accordance with instructions accompanying said remittances, 
the bank became a party to the lease and instructions and was bound 
thereby. The court further held that assuming the rental payments 
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to be general deposits the three year statute was applicable, the 
defendant bank was not thereby relieved of the duty to pay the 
money, inasmuch as the statute did not begin to run until the 
depositor made demand on the defendant bank for the money by 
check, order, draft or other writing. None of the plaintiffs, nor 
the lessor ever made such demand. Letts was entitled to one-half 
of the rentals paid during the years 1935 to 1939, the administrator 
to one-half of rentals for the years 1935, 1936 and 1937, and Ladnier 
to one-half of rentals for the years 1938 and 1939. 


Action by Willard R. Ladnier, as administrator of the estate of 
Mrs. B. T. Ladnier, Percy Letts, and E. U. Ladnier against Hancock 
Bank of Gulfport, and another for rentals under an oil, gas, and 
mineral lease. From the decree, plaintiffs appeal and named de- 
fendant cross appeals. . 

Reversed on direct appeal, affirmed on cross appeal, and judgment 
for plaintiffs in accordance with opinion. 

J. F. Galloway, of Gulfport, for appellants. 

Geo. R. Smith, of Gulfport, for appellee. 


ROBERDS, J.—This appeal involves the questions (1) whether the 
three year statute of limitations applies, and (2) whether the bill is 
multifarious. ' 

On August 2, 1934, Mrs. B. T, Ladnier, a widow, executed to Geo. 
D. Hunt an oil, gas and mineral lease on 320 acres of land in Harrison 
County, Mississippi. 

It is the usual lease of this character and contains this recital: 

this lease shall terminate as to both parties, unless on or 
before such anniversary date Lessee shall pay or tender to Lessor 
or to Lessor’s credit in Hancock County Bank at Gulfport, Mississippi, 
(which bank and its successors are Lessor’s agent, and shall continue 
as depository for rentals payable hereunder, regardless of the changes 
of ownership of said land or the rentals) . . .’’ the sum of eigthy 
dollars as rentals, It further provides that such payments may be 
made by lessee’s check or draft mailed, or delivered to, lessor, or to 
said Bank. It also states that the contract may be assigned, in whole 
or in part, by either party, their heirs, successors and assigns, and 
that no change in the ownership of the land, rentals or royalties, how- 
ever accomplished, shall enlarge or diminish the rights of lessee, and 
no change in ownership is binding upon lessee for any purpose until 
the lessee is furnished a certified copy of the recorded instrument, or 
other legally authenticated written evidence of such change of owner- 
ship. The lease was duly recorded. 

On October 20, 1934, Hunt assigned this lease to the Texas Company. 

Mrs. Ladnier, the lessor, died November 19, 1934, intestate. Willard 
R. Ladnier, one of appellants, was appointed administrator of her estate. 
On February 8, 1935, the heirs of Mrs. B. T, Ladnier conveyed by 


eé 
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warranty deed to Percy Letts, one of appellants, 160 acres of the land. 

On August 11, 1937, said heirs, by warranty deed, conveyed the 
remainder of the land to appellant, E. U. Ladnier, who was also one 
of the heirs of Mrs. B. T. Ladnier, deceased. Both deeds were recorded. 
Neither of said deeds mentioned the foregoing lease; but no contention 
is made that they did not convey to the grantees therein all interest 
and right of the lessor in the lease. 

On each anniversary of the lease, beginning August 2, 1935, to and 
including August 2, 1939, the Texas Company, by check payable to the 
Hancock County Bank, remitted to that Bank the annual rentals, aggre- 
gating $400. This law suit is over those rentals. The rémittances were 
accompanied by a writing which stipulated they were ‘‘for deposit to 
the credit of ...’’ Mrs. B. T. Ladnier, made under the above mentioned 
lease for annual extensions thereof for the year named in the writing. 
This written remittance instructed the Hancock Bank to ‘‘show credit 
on your books accordingly. ”’ 

The Texas Company also mailed to the lessor, in due time, to the 
address given by her in the lease, notice that it was making these 
remittances to the Hancock Bank according to the provisions of the lease. 

These notices were received by a Mrs. Elvenia Ladnier, a daughter- 
in-law of Mrs. B. T. Ladnier, who, each year, personally presented the 
notices to the Hancock Bank; represented herself to ‘be Mrs. B. T. 
Ladnier, demanded, and was paid, the money, whereupon she forged the 
name of Mrs, B. T. Ladnier to receipts therefor. 

The rentals due August 2, 1940, were paid to Letts and E. U. Ladnier, 
grantees in the two foregoing deeds, and no question is here raised about 
that. Neither the administrator nor the grantees in the deeds had 
actual knowledge of the existence of said lease until the latter part of 
1939, when they made demand on the Texas Company for the rentals 
which Mrs. Elvenia Ladnier had received. 

Until that time neither the Texas Company nor the Bank had any 
actual notice of the death of Mrs. B. T. Ladnier, although it is contended 
the circumstances were such as to charge the Bank with constructive 
notice of the death of Mrs. Ladnier, which becomes unimportant in 
view of the conclusion we have reached. 

Willard Ladnier, as administrator of the estate of Mrs. B. T. Ladnier, 
and Letts and E. U. Ladnier, grantees in the two deeds, brought this suit 
against the Hancock Bank and the Texas Company to recover the four 
hundred dollars, with interest, which the Bank had paid to Mrs. Elvenia 
Ladnier. 

The Chancellor held that there was no liability on the part of the 
Texas Company; that the Bank was liable but that Section 2299, 
Mississippi Code 1930, requiring actions on open accounts and unwritten 
contracts to be brought within three years after the cause of action 
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accrues, was applicable, and, the bill having been filed in November, 
1940, that the statute precluded any recovery against the Bank for 
payments made prior to August 2, 1938; that, therefore, the adminis- 
trator was not entitled to recover anything and that Letts and E. U. 
Ladnier were entitled to recover each one half of the payments for 1938 
and 1939, with legal interest on each from August 2nd of the year in 
which the payments were made. A decree was entered accordingly, 
from which the administrator and Letts and E. U. Ladnier prosecute a 
direct, and the Bank a cross, appeal. 

No serious contention is made here that the Chancellor was in error 
on the fundamental proposition of liability of the Bank for paying out 
the money on these forgeries, and the cross-bill of the Bank presents no 
reason for changing or modifying that liability in this case. 

On the question of limitation of action, while it is contended by 
appellants that the Bank was a trustee and that its liability rested upon 
written instruments, it is certain that this lease and the written instruc- 
tions with the remittances contemplated a deposit, either special or 
general, to the eredit of Mrs. B. T. Ladnier in the Bank. It is so 
expressly stated in both. In addition to the provisions of these docu- 
ments above set out, the remittance instructions told the Bank to date 
its receipts for the rentals the day it received them ‘‘and not the date 
of actual entry,’’ and that ‘‘Endorsement of the check by the parties 
to whose aecount it is to be deposited is neither necessary nor desired.’’ 
The Bank accepted the money under the terms of the lease and receipted 
for it under the terms of the remittance instructions. It thereby became 
a party to both and the provisions of both were binding upon it in so 
far as they affected its duties and liability. Treating them as general 
deposits is the most favorable position for the Bank which can be 
assumed under this arrangement. Even as to general deposits, there is 
a difference of authority as to whether the three or the six year statute 
applies to actions for their recovery. But assuming these were general 
deposits and that the three year statute applies, the Bank is not thereby 
relieved of the duty to pay this money, for the reason that the statute 
does not begin to run until the depositor has made demand on the Bank 
for the money by check, order, draft or other writing. 7 Am, Jur. pp. 
348 and 349, §§ 488 and 489; Anno. 19 Am. Dec. 420; Masonic Ben. 
Ass’n v. First State Bank, 99 Miss. 610, 55 So. 408. No such demand 
was made here either by Mrs. B. T. Ladnier, her administrator, or the 
grantees in the deeds. 

The bill is not multifarious. The rights of the parties flow from a 
common source. 

It follows that appellant Letts is entitled to,one-half of the rentals 
paid during the years 1935 to 1939, with legal interest thereon from 
August 2nd in each respective year; that appellant Willard Ladnier, 
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administrator of the estate of Mrs. B. T. Ladnier, deceased, is entitled 
to recover one-half of such rentals for the years 1935 and 1936 and 1937, 
with like interest, and that appellant E. U. Ladnier is entitled to one-half 
of such rentals for the years 1938 and 1939, with like interest, and judg- 
ment will be entered here accordingly. 

So ordered. 


Bank Liable to Beneficiary of Trust Account for 
Misappropriations of Trustee . 


Liffiton v. National Savings Bank of City of Albany, Supreme Court, 
Appellate Division, 44 N. Y. Supp. (2d) 770 


Under the provisions of the New York State Banking Law, Sub- 
division 2 of Sec. 237, a bank has no authority to receive a deposit 
of a purported trustee without proof that said person has been 
appointed as trustee. 

Where a bank accepts deposit of trust funds as such by a pur- 
ported testamentary trustee and bank fails to require proof of 
appointment of said alleged trustee and is later informed of trustee’s 
embezzlements of moneys belonging to one of the trusts and of 
subsequent use of funds of another trust to make good such embezzle- 
ment, it is held that the bank is chargeable with full knowledge of 
trustee’s acts. The bank becomes a guilty participant in trustee’s 
embezzlements and privy to trustee’s fraud, and therefore liable to 
the beneficiary of said trust. 

Decedent by her will bequeathed to each of her nieces, Ursula 
Halpen and Anne C. Halpen, the sum of $1,890.50 to be held in 
trust for them and to be paid to each when they respectively attained 
the age of 25 years. Decedent. named her brother, Peter J. Halpen, 
(hereinafter called the trustee) as trustee of the trust created for 
the two nieces. At the time trustee opened the two accounts for the 
nieces in his name as trustee, he neglected to file with defendant bank 
his Letters of Trusteeship and the defendant bank neglected and 
failed to demand or require such filing by the trustee. The trustee 
never qualified as testamentary trustee and acted as such at all times 
without authority. 

Upon Ursula becoming 25 years of age, she received a check of 
$1,650 from the defendant bank and $300 in cash from the trustee. 
The $300 was withdrawn by the trustee from other trust moneys in 
the defendant bank in the account of Anne C. Halpen. When 
trustee made this payment of $300 at the defendant bank he 
was openly accused by Ursula of dishonesty. The defendant bank 
had full knowledge of the trustee’s actions with reference to 
the manner of payment of Ursula’s legacy. The defendant bank 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 417. 
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nevertheless, with full cognizance of the trustee’s conduct, .con- 
tinued to do business with the trustee and made no protest or 
inquiry with reference to the various and continued withdrawals 
by the trustee of money from the trust account of Anne C. 
Halpen. The trustee continued to make unauthorized withdrawals 
from Anne’s account until the last dollar was withdrawn therefrom. 
Plaintiff, successor trustee of the trust created for Anne C. Halpen, 
brought suit against the defendant bank to recover from it the 
moneys misappropriated by the trustee. Plaintiff contended that 
defendant bank had notice and knowledge of the provisions of the 
decedent’s will and that the trustee failed to qualify as trustee and 
that as such purported trustee had acted wrongfully and unlawfully. 
The plaintiff also contended that the defendant bank wrongfully 
permitted, aided and participated in the acts of the trustee in with- 
drawing the trust funds and converting them to his own use. Upon 
trial the court found for the plaintiff. The defendant appealed 
therefrom. On appeal the court affirmed the finding of the lower 
court for the plaintiff. 

The court held that defendant bank failed to require proof of 
the appointment of the trustee when it received the trustee’s deposit, 
and thus assure itself of the trustee’s authority, in accordance with 
statutory requirements, with knowledge of which it was chargeable. 
Therefore, the defendant bank directly deprived the plaintiff of the 
protection given a beneficiary by said statute. By ignoring the facts 
of which it was made cognizant of by the trustee’s actions and by its 
neglect to make further inquiry, the defendant bank became a par- 
ticipant in the trustee’s embezzlements of plaintiff’s trust funds; it 
thereby became privy to the trustee’s frauds. 


Proceeding in the matter of Arthur E. Liffiton, Jr., as successor 
trustee of the trust created for Anne C. Halpen under the last will and 
testament of Anna C. Halpen, deceased, against The National Savings 
Bank of the City of Albany to recover trust fund deposited in the bank 
by original trustee and which the bank permitted original trustee to 
withdraw. From a judgment for $2,936.26 entered in the clerk’s office 
on December 14, 1942, upon a decision of the Albany Special Term of 
Supreme Court for plaintiff, 88 N. Y. S. 2d 822, the defendant appeals. 

Judgment affirmed. : 

Bender, Ford, Benson & Comstock, of Albany, for appellant. 

Ainsworth & Sullivan, of Albany (Charles B. Sullivan, of Albany, 
of counsel), for respondent. : 


HEFFERNAN, J.—There is no serious dispute as to the facts in 
this case. . 

Anna C. Halpen died December 6, 1927, leaving a last will and testa- 
ment which was admitted to probate in the Surrogate’s Court of Albany 
County on December 13, 1927, and letters testamentary were issued to 
Peter J. Halpen, a brother of testatrix, the executor named in the will. 

The will created two trust funds in identical amounts for the benefit 
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of two nieces of testatrix—Ursula C. Halpen (now Ursula Moreland) 
born March 17, 1907, and Anne C. Halpen (now Anne Halpen Liffiton) 
born August 11, 1914. The executor was directed to deposit the trust 
funds ‘‘in some solvent savings bank of the city of Albany, New York, 
for the benefit of my said nieces until their arrival at the age of twenty- 
five years and upon their respective arrivals at such age, then the said 
sum, with all accumulations thereon, to be paid to the niece so arriving 
et such age.’’ One-half of the residuary estate was given to Halpen 
individually and the remaining one-half was divided equally between the 
nieces. 

The will also provided a contingent remainder interest in each trust 
to descendants, if any, in case of death before the age of twenty-five, or 
otherwise to the surviving niece. 

Halpen made a final account as executor on January 30, 1930, and 
by the terms of the final decree he was directed to retain as testamentary 
trustee for Ursula and Anne the sum of $1,850.50 each, to be held in 
trust and paid over with accumulated interest thereon, in accordance 
with the terms of the will. 

At the time of her death testatrix had a savings account with a 
balance of $3,067.87 in appellant bank. On December 15, 1927, Halpen 
filed with appellant a certificate evidencing his appointment and qualifi- 
cation as executor and thereupon appellant endorsed his name as ex- 
ecutor upon the account. 

On July 5, 1929, Halpen withdrew the balance in his account as 
executor by three separate orders, transferring $644.23 to a new account 
in the name of ‘‘Peter J. Halpin’’; $1,300 to a new account in the name 
of ‘‘Peter J. Halpen as executor and trustee under the will of Anna C. 
Tfalpen, deced. in trust for Anne C, Halpen’’; $1,300 to a new account 
in the name of ‘‘Peter J. Halpen as executor and trustee under the will 
of Anna C. Halpen, deced. in trust for Ursula E. Moreland.’’ 

In the original pass book for Anne’s account we find the following 
description: ‘‘In account with Peter J. Halpen as executor and trustee 
under the will of Anna C. Halpen, deced. in trust for Anne C. Halpen 
(age 14 to receive money at age 25).’’ The notation in parentheses 
appears in red ink. 

It is conceded that Halpen never qualified as a testamentary trustee 
as required by § 167 of the Surrogate’s Court Act. 

On February 3, 1930, the balance in Anne’s account was $1,329.40. 
On that date an order signed by Halpen to pay $1,300 of the balance to a 
new account was presented to one of appellant’s tellers. The deposit slip 
contained the identical legend which appeared on the original pass book. 
The old pass book was cancelled and a new one issued containing the 
same description of the account as that contained on the deposit slip. 

On the same day Halpen withdrew the balance of the account amount- 
ing to $29.40 equalling the interest items. 
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As part of the same transaction Halpen deposited $442.48 to the 
eredit of Anne’s new account making a balance of $1,742.48 or $148.02 
less than the amount which the decree on the final accounting required 
him to deposit and hold in trust as testamentary trustee. 

While this action does not relate to Ursula’s account, the trans- 
actions between Halpen and appellant with reference to that trust have 
a bearing upon the question before us, involving as they do, devious 
dealings relating to each trust occurring at the same time and with the 
same officer of appellant. 

On February 3, 1930, Halpen withdrew from Ursula’s account in 
eash the interest amounting to $29.40 and arranged with appellant to 
close the old account and to open a new savings account in identical name 
and form as the existing account and transferred thereto the balance of 
$1,300. The deposit slip for this account with the exception of the name 
and age contains the same notation which appeared on the slip relating 
to Anne’s account opened the same day. Halpen also on the same day 
deposited an additional item of $463.82 in this account making a total 
of $1,763.82, or $126.68 less than the amount which the final decree 
directed him to deposit. 

The second item deposited and credited to each account on this day 
resulted from the division of proceeds of checks for $1,100, which appel- 
lant cashed, $463.82 being credited to Ursula’s account, $442.48 to 
Anne’s and the balance, $193.70, returned to Halpen in cash. 

It thus appears that the testamentary trustee opened two new trust 
accounts with the appellant, through the same trust officer, involving 
identical forms of trust, for two sisters, with identical notations of the 
trust conditions as to payment to the beneficiary endorsed in red ink on 
each deposit slip. 

On’ January 1, 1932, the trust account of Ursula had increased 
through interest credited to $1,922.23. On February 23, 1932, Halpen 
withdrew from this account by orders payable to cash $288.33, thereby 
reducing the balance to $1,633.90. Interest credited March 31st of that 
year made the balance $1,650.33. 

Ursula became twenty-five years of age on March 17, 1932, and 
entitled to receive the trust fund. ‘ 

On April 16, 1932, Halpen closed Ursula’s account and opened a new 
account for her benefit. Appellant issued to him a new pass book 
crediting thereon as a single item the sum of $1,650.23. It is quite 
obvious that Halpen’s reason for obtaining the new pass book was for 
the purpose of concealing from Ursula his illegal abstractions of $288.33 
from her account the previous February. 

About a month after her twenty-fifth birthday Ursula and her hus- 
band met Halpen at appellant bank for the purpose of obtaining her 
trust fund. The pass book was exhibited to her showing that she was 
entitled to $1,650. She refused to accept that amount and said that her 
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attorney informed her that she should receive about $2,000. The teller, 
Halpen and a trust officer of the appellant told her that was all the 
money there was. The testimony shows that the teller and the trust 
officer then made an examination of various books and account cards 
after which Ursula was advised by them that there was no more money 
for her. She declined to accept the amount tendered and left the bank. 

About May 9, 1932, Ursula, through an attorney, obtained a settle- 
ment from Halpen receiving the appellant’s draft for $1,650 and $300 
in cash. Appellant’s records show that on May 9th Ursula’s account was 
closed by issuance of a draft on Halpen’s order payable to Ursula for 
$1,650.22. On the same day appellant permitted Halpen to withdraw 
$300 in cash from Anne’s trust account to make up the balance of his 
settlement with Ursula. 

Between May 1932 and March 1934 the appellant paid Anne’s entire 
trust fund to Halpen through 101 separate orders ranging from $5 up to 
$300, which Halpen embezzled. Practically all withdrawals were in 
small sums of $5 and $10. 

Anne never received any of the fund from Halpen and never learned 
of his peculations until after his death which occurred in 1936. 

On April 5, 1939, plaintiff was appointed and qualified as successor 
trustee and thereupon instituted this action against appellant to recover 
the amount of Anne’s trust fund. After a trial before the court, with- 
out a jury, plaintiff was awarded judgment for the full amount and from 
that judgment appellant has come to our court, contending that it should 
be absolved from liability on the ground that the moneys were with- 
drawn by the faithless trustee in due course of business, without notice 
or knowledge on appellant’s part of the embezzlement. 

The State has made stringent provisions for the administration of 
savings banks and bearing in mind the character of such institutions 
and the purposes for which they were formed, entrusted as they are with 
the savings of a multitude of poor people, there should be no relaxation 
of the rule requiring the cfficers and agents to exercise reasonable care 
and diligence in the performance of their duties. The law makes pro- 
vision for the investment of deposits and the dominant purpose has been 
to provide in this way for the safety of the money entrusted to them and 
to hold the officers entrusted therewith to a strict accountability. For 
honest errors of judgment made while acting with ordinary skill and 
prudence, measured azcording to the demands of the duties or business 
which they have taken upon themselves, they are not to be held liable. 
However, when one deposits money in a savings bank he has the right 
to expect that those in control of the institution will, in the management 
of his property, exercise the same degree of care and prudence that men, 
prompted by self-interest generally exercise in their own affairs. 

From the proof in this record it is reasonably certain that when 
appellant joined with Halpen on February 3, 1930, in opening new trust 
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accounts for both Anne and Ursula and issuing new pass books in the 
same names and forms as the existing accounts, it then knew that 
Halpen’s relation to both trust funds had become that of a testamentary 
trustee. The only inference which can be drawn from this transaction 
is that appellant was informed by Halpen that he had accounted as 
executor and desired to open new accounts in trust for both Anne and 
Ursula as testamentary trustee. 

When appellant received from Halpen on that day the sum of 
$1,742.48 for deposit to an account in trust for Anne ‘‘age 14 to receive 
money at age 25,’’ it knew that Halpen was acting, or purporting to 
act, in the capacity of a testamentary trustee as to the sum so deposited, 
and it likewise knew from the express terms set forth upon the deposit 
slip and entered in connection with the title of the account in pass book 
that the moneys so received by it were trust moneys belonging to an 
infant and that such moneys were to be held in trust and to accumulate 
until she was twenty-five years of age. These terms and conditions of 
the trust as to payment are clear through the notations thereof upon 
appellant’s own records. ; 

Under the provisions of the Banking Law, appellant had no authority 
to receive this deposit from Halpen without proof that he was appointed 
trustee, had qualified and was lawfully acting as such. Subdivision 2 of 
section 237 of that law, so far as material here, provides: ‘‘No savings 
bank shall accept any deposit for credit to any .. . trustee .. . named 
in a will or appointed by a court of competent jurisdiction, unless 
a certified copy of the will, order or decree of the court authorizing such 
deposits or appointing such .. . trustee. . ., or a certificate of such 
appointment is filed with the savings bank; ... .’’ 

The appellant was chargeable with knowledge of this statute and 
of the provisions of section 167 of the Surrogate’s Court Act. It is 
the purpose of this latter section to prevent a fiduciary dealing with 
the funds of the trust until the cestui is adequately protected. Appel- 
lant’s failure to assure itself of Halpen’s authority directly deprived 
the cestui of the protection the statute was designed to give. It would 
have been impossible for Halpen to have robbed his niece if appellant 
had exercised that modicum of care and caution customarily exercised 
by all fiduciaries, namely, to assure itself of his bona fide representative 
capacity. The simplest inquiry would have disclosed that the alleged 
trustee was not legally constituted as such and that he was lacking any 
authority to handle and administer the funds of the trust. Nowith- 
standing these statutory provisions and in direct violation thereof, 
entirely unmindful of the information contained in its own records 
that Halpen’s relation to the fund was that of a testamentary trustee, 
and ignoring the actual notices which its officers received from Ursula 
that Halpen was a dishonest trustee, it permitted him to steal Anne’s 
entire trust fund by means of 101 separate orders payable to cash. By 
ignoring these facts and the information contained in its own records, 
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and their necessary implications and also the express notice that this 
trustee was peculating from the trust, we cannot escape the conviction 
that appellant became a guilty participant in Halpen’s embezzlement of 
Anne’s trust funds; it thereby became privy to Halpen’s fraud. 

We have no hesitation in arriving at the conclusion that appellant 
joined with Halpen in a diversion of the trust funds with actual notice 
and knowledge of such diversion. Appellant’s officers, ifi they had 
exercised ordinary care, had facts before them which should have aroused 
their suspicion, put them on their guard, and required them to exercise 
a degree of care commensurate with the evil to be avoided. They should 
have suspected, they should have inquired, and hence are chargeable 
with the knowledge which the proper inquiry would have disclosed. 
Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 'N. E. 759, L. R. A. 1916F, 
1059 ; Fidelity & Deposit Co. of Maryland v. Queens County Trust Co., 
226 N. Y. 225, 123 N. E. 370; Employer’s Liability Assurance Corpora- 
tion Ltd. v. Hudson River Trust Company, 250 App. Div. 159, 812, 294 
N. Y. S. 698, affirmed as modified 276 N. Y. 542, 12 N. E. 2d 567. 

Banks are uniformly held liable for participating in diversions of 
those acting in a fiduciary capacity, when such actors are without 
authority. For example a bank is liable for charging a corporate 
account with a check drawn by an officer without authority. E. Moch 
Co. v. Security Bank of New York, 176 App. Div. 842, 163 N. Y. S. 277, 
affirmed 225 N. Y, 723, 122 N. E. 879. Banks are likewise held respon- 
sible for withdrawals by public officials when such officers are not 
qualified to act in accordance with the statutory provisions. Employers’ 
Liability Assurance Corporation v. Hudson River Trust Company, supra. 

We are not impressed by appellant’s plea that it acted in good faith 
and without knowledge of Halpen’s sinister conduct. A child should 
hardly have been deceived by the machinations of this rogue, much less 
experienced bank officials. 


F. D. I. C. Not Liable to Pay Interest on Insured Bank 
Deposit Until in Default 


Connor v. Federal Deposit Insurance Corporation, Supreme Court of 
Vermont, 34 Atl. Rep. (2d) 368 


Under 12 U.S. C. A. sec. 264, subsection 1, paragraph 6, establish- 
ing the obligation of the Federal Deposit Insurance Corporation to 
pay an insured bank deposit, it is provided that the F. D. I. C. in 
its discretion may require proof of claim to be filed before paying 


NOTE—For similar decisions see B. L.J. Digest (Fifth Edition) §§ 536-538. 
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an insured bank deposit and that in any event where the F. D. I. C. 
is not satisfied as to the validity of the claim for the insured deposit, 
it may abide the termination of litigation over it before the claim 
becomes due. Upon claimant prevailing in such litigation, the 
F. D. I. C. would have to pay interest from the time claim became 
due and costs of suit. 

Plaintiffs, joint depositors of a savings account, by a previous 
decision of this court (112 Vt. 380, 26 Atl. Rep. (2d) 105) were held 
entitled to recover from the defendant corporation (Federal Deposit 
Insurance Corporation) the amount of the bank deposit involved in 
the instant case subject to the terms of the Federal Act, 12 U.S. C, A. 
Sec. 264, and ithe case was remanded to the lower court for the pur- 
pose of ascertaining the amount of the deposit, at the time the defend- 
ant became liable as insurer under the Act of Congress incorporating 
the defendant, with directions that when this amount had been 
delivered, judgment was to be entered for the same in favor of the 
plaintiffs. Upon ‘being remanded, the lower court found that since 
the remand one of the joint depositors had deceased leaving the other 
plaintiff as the surviving joint depositor; that on August 8, 1938, 
the defendant became liable as insurer for the payment of the deposit 
under the Act of Congress incorporating the defendant, and that 
the balance due on the deposit on that date was $3,255.63 ; judgment 
was entered for said amount in favor of the surviving (plaintiff) 
joint depositor. Plaintiff excepted to denial of interest from August 
8, 1938 to date of judgment. 

It was held that 12 U. 8. C. A. Sec. 264, subsection 1, paragraph 6, 
established the obligation of the defendant to pay an insured bank 
deposit and provided that the defendant corporation, in its discre- 
tion, may require proof of claim to be filed before paying an insured 
bank deposit, and that in any event where the corporation is not 
satisfied as to the validity of the claim for an insured deposit, it may 
abide the termination of litigation over it before the claim becomes 
due. Upon a claimant prevailing in such litigation, the corporation 
would have to pay interest from the time claim became due and costs 
of suit. In the instant case the court found that the defendant 
became liable as insurer for the payment of the deposit on August 8, 
1938. The court held that if this finding meant that payment then 
‘became due it was a mere conclusion of law, which was erroneous, 
and to be disregarded because inconsistent with judgment. Not- 
withstanding the fact that other insured depositors had long since 
been paid by the defendant, plaintiff was not entitled to interest from 
time defendant became liable as insurer, which was prior to final 
determination of the validity of the claim. Plaintiff was awarded 
interest from date of judgment in lower court. 


Action by John Connor and another against Federal Deposit Insur- 
ance Corporation for unpaid balance of plaintiff’s joint account in a 
savings bank at the time it was placed in a receiver’s hands. Judgment 
for plaintiff but denying interest, and plaintiff Young brings exception. 

Affirmed. ) 
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M. G. Leary, M. G. Leary, Jr., and B. J. Leddy, all of Burlington, 
for plaintiff. 

McNamara & Larrow, of Burlington (Francis C. Brown, General 
Counsel, Fed, Dep. Ins. Corpn., and Irving H. Jurow, both of Wash- 
ington, D. C., of counsel), for defendant. 


SHERBURNE, J.—When this cause was here before (112 Vt. 380, 
26 A. 2d 105) the plaintiffs were held entitled to recover from the 
defendant the amount of the bank deposit here in suit subject to the 
terms of the Federal Act, 12 U. 8S. C. A. § 264, and the cause was 
remanded for the purpose of ascertaining the amount of the deposit, at 
the time the defendant became liable as insurer under the Act of Congress 
incorporating the defendant, with directions that when this amount 
had been determined judgment should be entered for the same in favor 
of the plaintiffs, without costs below or in this Court. After remand, 
the county court found that since the remand the plaintiff Connor had 
deceased and the plaintiff Young is the surviving joint depositor ; that 
on August 8, 1938, the defendant became liable as insurer for the 
payment of the deposit under the Act of Congress incorporating the 
defendant, and that the balance due on the deposit on that date was 
$3,255.63; and entered judgment for that amount in favor of plaintiff 
Young without costs. The cause is now here upon plaintiff Young’s 
exceptions to the denial of interest from August 8, 1938, to the date of 
judgment. 

The obligation of the defendant to pay an insured deposit is con- 
tained in 12 U. 8. C. A. § 264, subsection (1), paragraph 6, as follows: 
‘‘Whenever an insured bank shall have been closed on account of 
inability to meet the demands of its depositors, payment of the insured 
deposits in such bank shall be made by the Corporation as soon as 
possible, subject to the provisions of paragraph (7) of this subsection, 
either (A) by making available to each depositor a transferred deposit 
in a new bank in the same community or in another insured bank in 
an amount equal to the insured deposit of such depositor and subject 
to withdrawal on demand, or (B) in such other manner as the board of 
directors may prescribe: Provided, That the Corporation, in its discre- 
tion, may require proof of claims to be filed before paying the insured 
deposits, and that in any case where the Corporation is not satisfied 
as to the validity of a claim for an insured deposit, it may require the 
final determination of a court of competent jurisdiction before paying 
such ¢laim.’’ 

The important question in the construction of the foregoing is the 
determination of when the defendant becomes in default, as it is 
axiomatic that, in the absence of a mention of interest, the defendant 
eannot become liable to pay interest until in default, and the obligation 
to pay an insured deposit becomes past due. 
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As the defendant does not contest the plaintiff’s right to interest on 
any theory of sovereign immunity, the situation is similar to that of any 
insurance policy which contains a provision like the terms of the statute. 
The quoted paragraph starts off by. saying that payments of insured 
deposits shall be made as soon as possible after the closing of the insured 
bank, and then comes the proviso: ‘‘Provided, That the Corporation, 
in its discretion, may require proof of claims to be filed before paying 
the insured deposits, and that in any case where the Corporation is not 
satisfied as to the validity of a claim for an insured deposit, it may 
require the final determination of a court of competent jurisdiction 
before paying such claim.’’ There can be no misunderstanding of the 
first part of the provisg. It is customary for insurance companies to 
require a proof of loss before a settlement, and if the terms of a policy 
require it, and it is not waived, payment does not become due until 
after it is filed. So here, if the corporation requires proof of claims to 
be filed, it is clear that payment is not due until the proof of claim is filed. 

When we examine the second part of the proviso the language in the 
first part, ‘‘before paying the insured deposits,’’ is to be contrasted with 
the language in the second part, ‘“before paying such claim.’’ We 
think that the same sense is intended in both cases, and, that if the 
corporation, in good faith, is not satisfied as to the validity of a claim, 
it may abide the termination of litigation over it before the claim 
becomes due. Unless such was the intention of Congress it would have 
been unnecessary to have included the provision about requiring the 
determination of a court. Subsec. (j) of the Act provides that the 
corporation may sue and be sued. Without the provision requiring the 
determination of a court, payment would be due as soon as the corpora- 
tion could reasonably make it, and, if it required proof of claims to be 
filed, as soon after such filing as it could reasonably make payment. If 
the corporation then resisted payment because of doubt about the validity 
of any claim it would be subject to the same liability as any litigant 
who resists payment. If defeated it would have to pay interest from 
the time the claim became due and costs of suit. The insertion ofi the 
right to require a court determination before payment means something, 
and we will not assume that Congress used unnecessary language in 
framing the statute. In re Parker, 107 Vt. 463, 478, 181 A. 106.. 


The court found that the defendant became liable as insurer for the 
payment of the deposit on August 8, 1938, under the Act of Congress 
incorporating the defendant. If this finding means that payment then 
became due it was a mere conclusion of law, which was erroneous as we 
have seen, and is to be disregarded because inconsistent with the judg- 
ment. Dieter v. Scott, 110 Vt. 376, 383, 9 A. 2d 95; Greenwood v. 
Lamson, 106 Vt. 37, 42, 168 A. 915; Smith v. Vermont Marble Co., 
99 Vt. 384, 396, 183 A. 355; Trask v. Karrick, 94 Vt. 70, 74, 108 A. 846. 
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Although the result is that the plaintiff has had to wait for payment 
of her deposit pending this proceeding, while other depositors have long 
since been paid, we are unable to correct the inequality and award 
interest for the delay. The history of the case shows that the defendant, 
in good faith, was not satisfied as to the validity of the claim, and 
Congress has not authorized interest in such a case prior to the final 
determination of the validity of the claim. 

Judgment affirmed, without costs to either party, but with interest 
from the date of the judgment in county court, pursuant to P. L. 2075. 


Recipient of Proceeds of Draft Purchased With 
Stolen Funds Is Taker for Value 


Burnett’s Trust v. Farmers State Bank in Mexia, Court of Civil Appeals 
of Texas, 175 S, W. Rep. (2d) 453 


Where a person takes either currency or a negotiable instrument 
in payment of or as credit upon, an antecedent debt, such person is 
held to be a taker for value. The receipt in good faith of said cur- 
rency in payment of an existing debt, by such person, precludes 
recovery or repayment of the same, notwithstanding the fact that the 
currency paid has been embezzled or stolen by the one who makes 
the payment. 

One Sweatt was one of several trustees of a trust estate, one of 
the defendants in the instant case. Upon receipt of a check of 
$10,000 payable to him (Sweatt) from the secretary of the trust 
estate, with instructions to deposit said check in the plaintiff bank 
to the credit of said trust estate, Sweatt instead deposited the trust 
funds in plaintiff bank in his name as trustee, in violation of the 
aforesaid instructions. A few days after Sweatt made this deposit 
he withdrew said funds and converted them to his own use. Upon 
being requested by the secretary of the trust estate for the deposit 
slip of plaintiff bank, and after Sweatt uttered forged letters of 
plaintiff bank in reply to inquiry of auditor of trust estate for verifica- 
tion of amount of deposit and being pressed for payment by the 
trust estate, without knowledge on its part of Sweatt’s wrongdoing, 
Sweatt, by arrangement with one White, a cashier of the plaintiff 
bank, transmitted funds of the plaintiff bank to the trust estate 
through the medium of a bank draft drawn on another bank. This 
bank draft was accompanied by a letter written on a letterhead of 
the plaintiff bank to which Sweatt forged White’s signature. The 
letter stated that the sum of money transmitted was the proceeds 
of the deposit of the trust estate in the plaintiff bank, with interest, 
and should be deposited to the credit of the trust estate. This bank, 
the named payee of ithe draft, did not indorse the draft and deliver 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 644. 
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it to the trust estate; it was instead handled as cash-and credit there- 
for was given to the trust estate. The bank then forwarded the 
draft through regular banking channels to the bank on which it was 
drawn and it was paid. Upon the discovery of Sweatt’s actions, 
and as a result of the subsequent confession of White of his part in 
the transaction, the plaintiff bank brought suit against the trust 
estate and White to recover damages to the extent of the money 
allegedly embezzled from it and later paid to the trust estate. From, 
a judgment in favor of the plaintiff bank against the trust estate 
for part of said embezzled funds, the trust estate appealed. 

It was held that, upon receipt by the trust estate of the money, 
the proceeds of the drafit, in payment of or as a credit of a pre- 
existing debt, such payment rendered the trust estate a taker for 
value and the trust estate having received said money in good faith 
could not be compelled to repay it because it subsequently was dis- 
closed that the money used for the purchase of the draft was em- 
bezzled by Sweatt in collusion with the plaintiff bank’s cashier. It 
was further held that the defendant trust estate paid a valuable 
consideration for the money received, and the plaintiff could not 
recover said stolen funds on the ground that the trust estate was 
not a holder in due course of the draft for payment, inasmuch as 
the trust estate received the funds in good faith and applied them 
to a pre-existing debt. 


Suit by the Farmers State Bank in Mexia against Mary Couts 


Burnett Trust and another to recover damages to the extent of the 
value of money which allegedly had been embezzled from plaintiff and 
later paid to the defendant trust estate. From the judgment, defend- 
ant named alone appeals. 

Affirmed in part, and in part reversed and rendered. 

Thompson, Walker, Smith & Shannon and Luther Hudson, all of 
Fort Worth, for appellants. 

W. W. Mason, of Mexia, for appellee. 


RICE, Chief Justice—The Farmers State Bank in Mexia (therein- 
after referred to as the Bank), brought this suit against C. G. White, 
a resident of Limestone County, Texas, and Mary Couts Burnett Trust 
(hereinafter referred to as the trust estate) which maintained its 
place of business in Tarrant county, Texas, and in which county each 
of its trustees, also named as defendants, resided. Plaintiff sought to 
recover of defendants damages to the extent of the value of money 
which had been embezzled from plaintiff by White and delivered to 
John H. Sweatt, who in turn caused the embezzled money to be paid 
to the trust estate. 

Trial was had to the court without the intervention of a jury, 
resulting in a judgment for plaintiff and against defendant White for 
the sum of $5,228, and a joint and several judgment against White 
and the trust estate for the sum of $4,086.42. From this judgment the 
trust estate alone appealed. 





180 THE BANKING LAW JOURNAL 


The trial court’s findings of fact and conclusions of law are set forth 
in twenty pages of the transcript, and are too extensive to be incor- 
porated in this opinion. 

In substance, the trial court found: In May, 1939, John H. Sweatt 
was one of the trustees of the defendant trust estate, and at his request 
the remaining trustees authorized a deposit of $10,000 of the funds 
of the trust estate in plaintiff bank. At Sweatt’s suggestion the secretary 
of the trust estate made the check for $10,000 payable to Sweatt, and 
mailed it to him at Mexia with a letter, signed by ‘the secretary, stating 
that the check was to be deposited in the Farmers State Bank in Mexia 
to the credit of the trust estate. Sweatt, dealing with C. G. White, 
eashier of plaintiff bank, deposited the check in plaintiff bank to the 
eredit of John H. Sweatt, trustee. Three days thereafter Sweatt with- 
drew the entire $10,000 so deposited on a check signed ‘‘ John H. Sweatt, 
Trustee,’’ payable to ‘‘Cash,’’ stating to sWhite at the time, ‘‘We are 
making a loan to Bass.’’ Sweatt violated the instructions of the other 
trustees in making this deposit to the credit of himself as trustee; he 
being authorized by them to make the deposit to the credit of the trust 
estate. Sweatt had no authority to draw checks against any fund of 
the trust estate in any bank without the concurrence of the other 
trustees, or the concurrence of one of the trustees and its secretary. 
Sweatt had no authority to loan any of the funds of the trust estate 
to any person without the consent of a majority of the trustees. His 
conduct in depositing the money to his credit as trustee, and in with- 
drawing the same on his check, was without the knowledge, consent, 
or acquiescence of the other trustees and beyond any power given him 
by the trust instrument, and was done for the fraudulent purpose of 
securing said sum of $10,000 for himself. His action constituted a 
conversion and embezzlement of said sum of $10,000. 

When Sweatt made the deposit of $10,000 to the credit of himself 
as trustee, while White had no actual knowledge that the money 
deposited was the property of the trust estate, he knew that Sweatt was 
a trustee of the trust estate and he therefore assumed from the remarks 
made by Sweatt at the time he withdrew the entire sum so deposited, 
that it was the property of the trust estate and was being loaned by 
the trust estate to Bass. Other than the knowledge of White above 
set out, there was no actual knowledge by plaintiff bank or any of its 
officers that the money deposited by Sweatt to his own credit as trustee 
belonged to the trust estate either at the time it was deposited or at the 
time it was withdrawn. 

From time to time after the check for $10,000 had been mailed to 
Sweatt, the secretary of the trust estate mentioned to Sweatt that no 
acknowledgment had been received from the bank of the deposit. 
Several months later the trust estate received a deposit slip showing 
such deposit and a ledger sheet showing such an account in the plaintiff 
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bank. Both deposit slip and ledger sheet were on the regular stationery 
of the plaintiff bank, but each was prepared and forged by Sweatt. 

Later, an independent auditor for the trust estate, in making his 
annual audit, forwarded to the bank a form to be executed by it verifying 
that the trust estate had a deposit with it in the sum of $10,000. This 
request for verification was received by Ralph Carmical, the active 
vice-president and executive officer of the bank. He wrote a letter to 
the auditor of the trust estate stating that there was no such -deposit 
in the bank. This letter was never received by the auditor or the trust 
estate because Sweatt obtained it from the bank’s porter. The trust 
estate did receive a letter dated April 4, 1940, on a letterhead of the 
bank, bearing the purported signature of C. G. White, cashier, stating 
there was such a deposit which had never been withdrawn. This 
letter was accepted by the auditor and the trust estate as the equivalent 
of a regular form of verification. The above-mentioned letter dated 
April 4, 1940, was a forgery, prepared and executed by Sweatt. i 

On August 5, 1940, and at the request of the other trustees, John H. 
Sweatt resigned as a trustee of the trust estate. The other trustees at 
that time had no suspicion of any wrongdoing on the part of Sweatt 
in connection with the matters involved in this suit. His resignation 
was requested because the other trustees had no confidence in his judg- 
ment, and not because they lacked confidence in his integrity. As a 
result of his resignation a number of new trustees were appointed, and, 
in accordance with common practice in such cases, a new audit was 
ordered. This auditor sent another request to the bank for verification 
of the account, which the bank did not verify. However, the verification 
was returned with White’s purported signature, forged by Sweatt, 
showing the account as being in plaintiff bank to the credit of the trust 
estate, and stating that the proceeds of the deposit had been remitted 
on August 29, 1940. On Sweatt’s resignation the remaining trustees 
instructed its secretary to withdraw the money it thought it had in the 
plaintiff bank. There was no suspicion of Sweatt at his time because 
of the manner he had handled the $10,000 check, nor did the trustees 
suspect there was no deposit; the reason for making the withdrawal 
was the desire to have all the trust funds in the First National Bank 
of Forth Worth. 

Pursuant to her instructions, the secretary prepared two drafts 
which she delivered to the First National Bank of Fort Worth to be 
forwarded to plaintiff bank for collection; and said Fort Worth bank 
and its vice-president and cashier, Martin, acted as agent for the trust 
estate in endeavoring to make collection thereof. One of the drafts was 
for $10,000, marked ‘‘ Amount of Deposit,’’ and the other was in blank, 
with the notation ‘‘Draft on you for interest on $10,000.00 deposit, 
5-29-39, to 8—6—40.’’ These drafts were received by Carmical of plain- 
tiff bank. He made inquiry of White as to whether there was such a 
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deposit, and on being informed by White that there was no such deposit, 
he marked the transmittal letters which accompanied the drafts, 
‘‘Unpaid,’’ and returned them to the First National Bank of Fort 
Worth. He wrote a letter to go with the drafts, stating there was no 
such deposit, and that he had no record of a deposit to the credit of the 
trust estate. The drafts were duly received by the Fort Worth bank but 
the letter written by Carmical was never received, and after Sweatt’s 
suicide the original letter was found on his desk. Sweatt had obtained 
possession of this letter from the porter of plaintiff bank and conse- 
quently it was never mailed. 

A day or two after the unpaid drafts were returned to the Fort 
Worth bank, one of the new trustees of the trust estate instructed 
Mr. Martin, cashier of the bank, to find out what was wrong. Martin 
thereupon telephoned plaintiff bank and White answered the call. In 
reply to Martin’s inquiry as to why the drafts were not paid, White 
' replied that he would have to investigate and would call him back. 
Thereupon White telephoned Sweatt, and, in turn, Sweatt telephoned 
Martin, stating that he was White, and advised him that the deposit 
was an interest-bearing deposit, and that plaintiff bank would remit 
to cover the drafts on August 29th. White and Martin: were not 
acquainted, and Martin was not particularly familiar, with White’s 
signature or his voice. Martin thought that he was talking to White. 
Because of their clarity and conciseness and because we feel that we 
cannot further condense them, we quote what we deem material from 
the remaining findings of the trial court: 


‘‘A day or two later, Martin received a letter from Mexia, on the 
genuine stationery of the plaintiff bank, stating, in substance, the same 
thing that he had been told over the: telephone, but the letter was 
unsigned, although it had a place for signature and the word ‘Cashier’ 
written on the typewriter below the signature space. Neither White 
nor any officer of plaintiff Bank wrote said letter or had any knowledge 
thereof until after Sweatt’s death, in July, 1941. Martin informed the 
trustees that the plaintiff bank would remit on the 29th, and neither 
Martin nor anyone connected with the trust had any suspicion at this 
time that the Trust had never had a deposit in ‘the plaintiff Bank, and 
at this time no one then connected with the Trust had any suspicion of 
Sweatt’s integrity, or any knowledge of the connection between Sweatt 
and the plaintiff Bank’s cashier White. . . . At this time the officers 
and directors of the plaintiff Bank had no actual knowledge of the 
connection between White and Sweatt. . . . Carmical, vice-president 
of the plaintiff Bank, was suspicious of Sweatt, and because of White’s 
apparent close connection with Sweatt, distrusted White, and as a 
result of such distrust, carefully checked all banking transactions. In 
spite of this suspicion and checking, however, . . . Carmical did not 
know either of White’s shortage or of the fact that White was helping 
Sweatt to cover up Sweat't’s theft from the Trust, as hereinafter set out, 
until long after the transactions on which this suit is based.’’ 

‘In order to repay the Trust the money it though’ it had on deposit 
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with plaintiff Bank, and in order to cover up his tracks so that there 
would be no suspicion by the then trustees that he had not made a 
deposit of the original check for $10,000.00, hereinbefore mentioned, 
John H. Sweatt entered into a conspiracy with White and one R. B. Bass 
(Roy Bass) to carry out his plans, as set out in this paragraph. He 
ordered White to furnish currency of plaintiff Bank, the first amount 
being in the sum of $2,000.00, in currency of various denominatioys, 
which was delivered by White from the currency of the plaintiff Bank 
to Sweatt on August 29, 1940, in the office of plaintiff Bank, in Mexia, 
Limestone county, Texas. Later, on the same date, Sweatt instructed 
White to give Bass $177.00 in currency of plaintiff Bank, which was 
done by White in the office of plaintiff Bank. . . . Sweatt took the 
$2,000.00 in currency of plaintiff Bank that. had ‘been delivered to him 
(Sweatt) by White, and together with Dallas Exchange in the sum of 
$6,500.00, and his personal check on the City National Bank of Mexia 
for $100.00, purchased a Cashier’s check from the First National Bank 
of Wortham, Texas, in the sum of $8,600.00, payable to Bass. Bass took 
the $1775.00 in currency so delivered to him by White out of currency 
belonging to plaintiff Bank, and deposited same to his (Bass’) credit in 
Prendergast-Smith National Bank of Mexia. Bass then took the 
Cashier’s check for $8600.00 to plaintiff Bank and with such Cashier’s 
check and his personal check for $1775.00 on Prendergast-Smith Na- 
tional Bank (being check on the deposit made by Bass with the currency 
of plaintiff Bank, delivered to Bass on August 29, 1940), purchased a 
draft in the sum of $10,375.00, payable to the order of First National 
Bank of Fort Worth, Texas. This draft was issued by White in behalf 
of the plaintiff Bank and was, as stated, payable to the order of First 
National Bank of Fort Worth, and was drawn on the First National 
Bank of Dallas, in which latter bank the plaintiff Bank carried a deposit 
in excess of said sum. This draft was given by White to Bass in plaintiff 
Bank, in Mexia . . . and White did not participate in the actual mailing 
of this draft; however, Sweatt mailed this draft to the First National 
Bank in Fort Worth, with a letter on the stationery of the plaintiff Bank, 
explaining that this was the proceeds of the deposit, with interest, and 
should be deposited to the eredit of the Mary Couts Burnett Trust, and 
to this letter Sweatt again forged White’s signature. This draft was 
duly received by the First National Bank of Fort Worth, and Martin, 
the cashier of that bank, following instructions in said forged letter, 
deposited said $10,375.00 to the credit of the Mary Couts Burnett Trust 
in the First National Bank of Fort Worth. Martin actually made the 
endorsement on the back of this draft, ‘Credit Mary Couts Burnett 
Trust.’ I find, as a fact, that the signature on the said $10,375.00 draft 
was the genuine signature of C. G. White and the signature on the 
accompanying letter was a forgery. In this connection I find as a 
further fact that Martin was not familiar with the signature of White, 
but that the genuine signature of White on the draft for $10,375.00 and 
the purported signature of White to the letter (which was lost and 
therefore not produced upon the trial of this cause), accompanying 
such draft were dissimilar to the extent that Martin, vice-president and 
cashier of The First National Bank of Fort Worth, when his deposition 
was taken, on May 7, 1942, was able to recall that the genuine signature 
of ‘C. G. White’ to the draft for $10,375.00 then shown him was different 
to the signature of the forged letter accompanying such draft, and which 
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letter also purported to be signed by C. G. White, as cashier of plaintiff 
Bank. However, the court finds that the conduct and actions of Martin, 
vice-president and cashier of said First National Bank of Fort Worth, 
as hereinabove found, are insufficient to show bad faith on the part of 
Martin, and the court, therefore, does not find that he acted in bad faith 
in his connection with the $10,375.00 draft. Martin, in accordance with 
the instructions contained in said forged letter accompanying the draft, 
deposited said $10,375.00 draft to the credit of Mary Couts Burnett 
Trust, as above set out, such draft being by him treated and handled 
as a cash item and not as a check or draft for collection. Martin then 
stamped said draft with endorsement of First National Bank of Fort 
Worth, which stamp read: ‘All prior endorsements guaranteed. Pay 
to the order of any bank, banker or trust company.’ This draft was 
then forwarded to The Federal Reserve Bank in Dallas, which Reserve 
Bank stamped on the back thereof, ‘Collected through Dallas Clearing 
House—Federal Reserve Bank of Dallas—8-31-40,’ and it was finally 
collected by the Federal Reserve Bank in Dallas from the First National 
Bank in Dallas. The actual procedure on the collection of this draft 
was that, on August 30th, the First National Bank of Fort Worth credited 
the sum of $10,375.00 as cash to the-Mary Couts Burnett Trust. The 
First National Bank in Fort Worth then forwarded the draft as a cash 
item to the Federal Reserve Bank in Dallas, endorsed as above set out. 
The Federal Reserve Bank then gave the First National Bank of Fort 
Worth credit for the sum of $10,375.00 and collected that amount from 
the First National Bank in Dallas, which First National Bank in Dallas 
obtained its $10,375.00 which went to the Federal Reserve Bank, by 
charging the account of the plaintiff Bank in the First National Bank 
in Dallas. This draft was finally paid and the account of the plaintiff 
Bank charged with $10,375.00. On August 31, 1940, in accordance with 
ordinary banking procedure, the draft*was finally returned to the plain- 
tiff Bank in the statement of its account with the First National Bank 
in Dallas. 

‘‘The foregoing procedure for the collection of said draft, and its 
final payment, was in accordance with the usual and customary banking 
practice where the draft was handled as a cash item. ... 

‘Mary Couts Burnett Trust had set up on its books an account 
showing a deposit in the plaintiff Bank. On being notified by Mr. Martin 
that said draft had been received, and on receipt of deposit slip from 
him showing a deposit to the Burnett Trust in the sum of $10,375.00, 
the Burnett Trust closed said account on its books, showing the payment 
of the deposit and interest, and said account was closed out on its books 
as paid on August 31, 1940, and the sum of $10,375.00, was shown as 
cash on deposit in the First National Bank of Fort Worth. In this 
connection I find that the Mary Couts Burnett Trust never had a deposit 
with the plaintiff Bank, and neither was Bass ever indebted to the Mary 
Couts Burnett Trust in any sum or amount. 

‘‘Sweatt committed suicide in July, 1941, and thereafter White made 
a confession to the President of plaintiff Bank that he was short in 
plaintiff Bank in excess of $16,000.00, which included the items involved 
in this suit, and all of which Sweatt had received. 

‘At the time of the trial Bass was also dead... . 

**T find that $3,775.00 of the currency so embezzled by White went 
into the purchase of the draft for $10,375.00 above mentioned, and in 





THE BANKING LAW JOURNAL 185 


the way and manner as hereinabove found, which draft was endorsed in 
the manner above stated by First National Bank of Fort Worth and the 
amount of such draft credited to the account of Mary Couts Burnett 
Trust. In short, I find that $3,775.00 of the currency and money of 
the plaintiff Bank embezzled by White has been traced by the plaintiff 
Bank to the Mary Couts Burnett Trust. 

‘*T find that White in embezzling such sum of money above set out 
and Sweatt and Bass in knowingly participating in said theft, became 
constructive Trustees of such currency and as such constructive Trustees, 
had no right to use this money for their own purposes. 

‘‘T find that Mary Couts Burnett Trust, its Trustees, Agents, Servants 
and Employees, had no actual knowledge of the source from which any 
part of the funds used to purchase the $10,375.00 draft came, until 
July 19, 1941. I find, as a fact, that until July, 1941, the defendant 
Trustees, defendant Trust and its Agents, Servants and Employees, 
had no actual knowledge or notice that said Trust did not have a deposit 
in the Farmers State Bank, and that said Trustees and their employees 
in actual good faith thought that such deposit did exist and thought 
that it was being repaid by the $10,375.00 (proceeds of such draft), 
and in good faith credited said sum to said account and charged it off 
as paid and satisfied. I find that said Trustees, on August 30, 1940, and 
in fact from August 6, 1940, until July of 1941, at all times acted in 
good faith, and had no notice, actual or implied, of any use of plaintiff 
Bank’s funds and money in the purchase of the draft for $10,375.00 and 
in receiving said $10,375.00 so deposited to its credit in the First National 
Bank of Fort Worth and in crediting same to said purported and 
supposed account of plaintiff Bank with it, and in marking same paid, 
the said Trust, the Trustees and its employees at all times acted in 
good faith, in the good faith belief that they were entitled to receive 
said funds and that there was no defect in the title thereto. ... 

‘“‘T find that Sweatt did misappropriate said $10,000.00 in violation 
of his active trust and contrary to the instructions and authority imposed 
on him. I find that by reason of such misappropriation by Sweatt he 
became a constructive trustee and was indebted to said Trust for said 
sum of money. In accordance with this finding, and the preceding finding, 
I find that at the time of the issuance of the $10,375.00 draft dated 
August 29, 1940, and the receipt thereof by the First National Bank 
of Fort Worth, the defendant Trust thought the plaintiff Bank was 
indebted to it and actually credited on its books the proceeds of said 
draft, such credit being placed on its books to the account-which said 
Trust thought plaintiff Bank owed it. I find, however, that said plain- 
tiff Bank, at said ‘time, was not indebted to the defendant Trust, but 
tha? John H. Sweatt was indebted, solely and only by reason of his act 
in the misappropriation of the $10,000.00 check issued by the Trust 
dated May 27, 1939, and hereinabove mentioned. In short, I find that 
a debt did exist, owed to the defendant Trust, but it was owed by Sweatt 
and not by the plaintiff Bank; and I find that Sweatt used $3,775.00 of 
the currency embezzled by White in Mexia, Limestone County, Texas, 
to purchase the draft for $10,375.00 in way and manner mentioned, 
and above found, the proceeds of which draft weré credited to account 
of Mary Couts Burnett Trust by First National Bank of Fort Worth, 
and’ such proceeds credited by said Trust to the account said Trust 
thought it had against the plaintiff Bank, by reason of the fact that 
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it thought Sweatt had deposited in plaintiff Bank to the credit of said 
Trust the $10,000.00 check of said Trust, and said Trust had, as stated, 
set up on its books an account showing such deposit.’’ 


In so far as material here, the court concluded as a matter of law: 


‘That since $3775.00 of the money belonging to plaintiff Bank went 
into the purchase of the draft for $10,375.00, which draft was sent to 
the First National Bank of Fort Worth, with a forged letter of instruc- 
tions to credit such draft to account of Mary Couts Burnett Trust; and 
such forged letter legally amounted to no instructions except as same 
may affect the good faith of. the First National Bank of Fort Worth; 
and since the First National Bank of Fort Worth, who paid nothing 
for the draft, deposited and entered the proceeds of such draft ‘to the 
eredit of Mary Couts Burnett Trust, and since at the time, plaintiff 
Bank was not indebted to the defendant Trust and had never been 
indebted to such Trust in any sum or amount; and since the defendant 
Trust credited the entire proceeds of such draft to the account it sup- 
posed and thought it had against the plaintiff Bank; such Trustee when 
informed of the receipt by it of the money belonging to plaintiff Bank, 
and of the fact that plaintiff Bank was never indebted to the defendant 
Trust in any manner, cannot successfully urge that the funds (proceeds 
of such draft) were credited to an account it thought it had against 
plaintiff Bank; and that they therefore nevertheless were entitled to 
retain the entire proceeds of such draft, including the said item of 
$3,775.00 and treat it as a credit on an indebtedness owed by John Sweatt. 

**T conclude as a matter of law that defendant Trustees of Mary 
Couts Burnett Trust were not holders in due course of the $10,375.00 
draft issued by the plaintiff Bank, for each of the following reasons: 

“*(A) . .. The defendant Trust was not the payee of the said 
$10,375.00 draft, and such Trust was not a holder in due course of 
such drafit, because it was never delivered to them by the First National 
Bank of Fort Worth. 

‘*(B) ... I find that the endorsement placed by the First National 
. Bank of Fort Worth on said draft, which contained the following 
language: ‘All previous endorsements guaranteed. Pay to 'the order 
of any Bank, Banker or Trust Co.,’ constituted a restricted endorsement 
and destroyed the negotiability of said draft. 

*“(C) ... If in said draft, although payable to the First National 
Bank of Fort Worth, the defendant Trust was the actual payee thereof, 
then said First National Bank of Fort Worth was merely acting as 
agent for said Trust, and such Trust was not the holder thereof in due 
course. e 

**(D) .. . Because the draft for $10,375.00, payable to the First 
National Bank of Fort Worth, being credited to the account of Mary 
Couts Burnett Trust, such Trust was not a holder thereof in due course, 
because same was by said Trust credited to the account of plaintiff Bank, 
when, in fact, plaintiff Bank then owed it nothing and had never been 
indebted to defendant Trust; the indebtedness to the defendant Trust 
occurring by reason- of Sweatt’s misappropriation of the $10,000.00 
check, being owed to defendant Trust by John Sweatt. 

“‘T further conclude, as a matter of law, that since defendant Trustees 
were not holders in due course of said $10,375.00 draft, the plaintiff 
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Bank, as beneficiary under the constructive trust created when White 
embezzled said plaintiff’s funds and turned them over to Bass and 
Sweatt, have traced into said $10,375.00 draft $3,775.00 of said embezzled 
funds, and since I have found above that defendant Trustees are not 
holders in due course of said $10,375.00 draft, and for other reasons and 
conclusions herein stated, I conclude that plaintiff Bank is entitled to 
recover $3,775.00 of its funds used in the purchase of said draft. 

**T conclude that plaintiff Bank having made a demand for $4,375.00 
on August 19, 1941, of said Trustees, after furnishing said Trustees and 
their attorneys with information as to the source of the money used to 
purchase the $10,375.00 draft, which was credited by said Burnett Trust 
on August 30, 1940, and that said defendants, on advice of counsel, 
having refused to pay the same, said refusal constituted a conversion 
thereof on said August 19, 1941; and plaintiff is entitled to interest at 
the rate of six per cent (6%) per annum of $3,775.00 from that date.’’ 


It is the contention of the trust estate that the trial court erred 
in rendéring judgment for the plainiff bank and in not rendering 
judgment in its favor: 

(1) Because, even though the currency here involved was stolen 
from the plaintiff bank, the proceeds were received by the trust estate, 
without notice, in payment of an antecedent debt, thereby constituting 
the trust estate a holder in due course and a bona fide purchaser. 

(2) Because the money obtained from plaintiff bank by the fraud and 
embezzlement of White and Sweatt was received by the trust estate in 
payment of an antecedent debt in good faith and without notice of the 
fraud or embezzlement. 

It seems to be well settled that as to currency and negotiable instru- 
ments the ordinary rule of notice does not apply to a purchaser for a 
valuable consideration before maturity. The test is good faith, and 
not diligence or negligence. American Surety Co. v. Fenner, 133 Tex. 
37, 125 S. W. 2d 258, 259; Young v. Pecos County, 46 Tex. Civ. App. 
319, 101 S. W. 1055, error refused. 

As to either currency or negotiable instruments, the rule is that the 
person who takes the same in payment of, or as a credit upon, an ante- 
cedent debt, is a taker for value. Sec. 25, Art. 5933, R. C. S.; 42 T. J., 
p. 728, see. 113; W. Horace Williams Co. v. Vandaveer, Brown & Stoy, 
Tex, Civ. App., 84 S. W. 2d 333; 8 Amer. Jur, p. 186, sec. 439. 

The law is well settled that one, who has in good faith received cur- 
rency in payment of an existing debt, cannot be compelled to repay such 
currency because it subsequently develops that the currency paid had 
heen embezzled or stolen by the one who made the payment. The rule is 
stated in 40 Amer, Jur. p. 747, sec. 49, as follows: ‘‘There is no doubt 
that a thief may use stolen money, or stolen negotiable securities before 
their maturity, to pay his debts. The authorities are uniform that where 
the money is received in good faith, and in the ordinary course of busi- 
ness, and for a valuable consideration, it cannot be recovered back because 
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it was wrongfully obtained of some other person by the payor. To 
hold otherwise would be to put every man who received money in the 
due course of his business on inquiry, at his peril, as to the manner in 
which such money was procured by the payor.’’ 

See, also, Young v. Pecos County, supra; Texas State Bank v. First 
Nat. Bank, Tex. Civ. App., 168 S. W. 504; Texas Sporting Goods Co. v. 
Texas Gulf Sulphur Co., Tex. Civ. App. 81 S. W. 2d 805; Greneaux v. 
Wheeler, 6 Tex. 515; Rankin v. Chase Nat. Bank, 188 U. S. 557, 23 
8. Ct. 372, 47 L. Ed. 594; American Surety Co. v. Fenner, 133 Tex. 37, 
125 S. W. 2d 258, 259. 

Therefore, applying the foregoing rules of law, we are forced to 
the conclusion that if the trust estate had charged the indebtedness of 
$10,000 on its books against Sweatt, and had Sweatt actually delivered 
the embezzled currency to the trust estate in payment of his debt, then, 
since the trial court has found that the trust estate acted in good faith 
and without notice in accepting the money and in applying it on its 
existing debt, the plaintiff bank could not have prevailed. 

By his fraudulent acts, Sweatt led the ‘trust estate to believe that 
the plaintiff bank was indebted to it in the sum of $10,000, and it there- 
fore had charged the bank on its books with that sum. It was this 
account that it credited with the $10,375 that it received through the 
First National Bank of Fort Worth. Plaintiff bank contends that since 
it owed the trust estate nothing, the payment was credited on a fictitious 
or non-existing debt. It is true that the debt was mislabeled; but it is 
also true that a valid indebtedness existed. When the trust estate 
applied the money it received from the First National Bank of Fort 
Worth in payment of the account set up on its books against plaintiff 
bank, Sweatt’s debt to the trust estate was paid. It seems to us that 
the real question at issue is not who owed the debt, but rather did the 
trust estate pay a valuable consideration for the money by receiving it in 
payment ofa pre-existing debt. The fact that it did so receive and apply 
the money cannot, we think, be seriously questioned. Nassau Bank v. 
National Bank of Newburgh, 159 N. Y. 456, 54 N. E. 66. 

Plaintiff bank contends that it is entitled to recover of the trust 
estate because the latter was not a holder in due course of the draft for 
$10,375. This draft was payable to the order of the First National 
Bank of Fort Worth and was mailed to said bank with a letter written 
on a letterhead of plaintiff bank, explaining that the sum of money 
transmitted was the proceeds of the deposit, with interest, and should 
be deposited to the credit of the Mary Couts Burnett Trust. Sweatt 
forged White’s signature to this letter. The draft was not endorsed 
by the Fort Worth bank and delivered to the trust estate, but was 
handled as cash and credit therefor was given the trust estate. The Fort 
Worth bank then forwarded the draft through regular banking channels 
to the bank on which it was drawn and it was paid. We are inclined 


* 
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to agree with the trial court’s conclusion that the Fort Worth bank 
was not a holder in due course of the draft because, among other reasons, 
it was the named payee therein. J. I. Case Threshing Machine Co. v. 
Howth, 116 Tex. 434, 293 S. W. 800; Brinker v. First Nat. Bank of 
Cleveland, Tex. Com. App., 37 S. W. 2d 136. But this is not a suit on 
the draft; it is a suit to recover of the trust estate because it received 
and appropriated money, or the proceeds thereof, stolen from the plain- 
tiff. After the draft was paid by the bank on which it was drawn, its 
office was performed and it was no longer material except to evidence 
the method by which Sweatt transferred the money to the trust estate. 
We are of the opinion that the fact that Sweatt adopted the method of 
transmitting the embezzled money to the trust estate by bank draft 
through regular banking channels, rather than by delivering the very 
currency which he embezzled, is of no controlling importance. The 
ultimate and controlling facts are that the trust estate received, in good 
faith, the embezzled funds and applied them in the payment of a pre- 
existing debt. Benjamin v. Welda State Bank, 98 Kan. 361, 158 P. 65, 
L. R. A, 1917A, 704; Holly v. Domestic & Foreign Missionary Society, 
2 Cir., 92 F. 745; Goshen Nat. Bank v. State, 151 N. Y. 379, 36 N. E. 
316; Hatch v. Fourth Nat. Bank, 147 N. Y. 184, 41 N E. 403; W. Horace 
Williams Co. v. Vandaveer, Brown & Stoy, supra. 

In our opinion, the fact that the draft for $10,375 was accompanied 
by a forged letter of instruction is of no material importance. The 
instructions were followed in good faith by the Fort Worth bank when 
it paid the funds represented by the drafit to the trust estate. The 
forged letter of instructions was only one of the many artifices employed 
by Sweatt in getting the embezzled funds to the trust estate in such 
manner that the latter would not suspect he had theretofore embezzled 
the funds. It occurs to us that the mode by which Sweatt accomplished 
his purpose is beside the point. The material fact is he caused the em- 
bezzled funds to be delivered to the trust estate. The title to these 
funds passed to the trust estate upon the delivery thereof. Its title 
thereto was not dependent upon the title of the Fort Worth bank to 
the draft. Having in good faith appiied these funds to the payment of 
an existing debt, the trust estate is not liable to plaintiff bank therefor. 

Error is assigned to the action of the trial court in overruling the 
plea of privilege of the defendants to be sued in Tarrant county, «l- 
though the matter is not entirely free from doubt, we have reached 
the conclusion that the trial court’s judgment in this respect should 
not be disturbed, and this assignment is accordingly overruled. 

Plaintiff bank takes the position that the findings of fact filed by 
the trial court, as a matter of law, constitute bad faith on the part of 
the trust estate, and its agent, The First National Bank of Fort Worth, 
and that it was fundamental error, apparent upon the face of the record, 
for the trial court not to so hold. In connection with this counter-point, 
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we have carefully reviewed the trial court’s findings of fact, and have 
reached the conclusion that this assignment should be overruled. 

For the reasons above set forth, the judgment of the trial court in 
overruling the plea of privilege of the defendants, and in rendering 
judgment in favor of plaintiff bank against C. G. White (who did not 
appeal), is in all respects affirmed; and the judgment of the trial court 
in favor of plaintiff bank against the trust estate is reversed and judg- 
ment is here rendered that plaintiff bank recover nothing from the 
defendant trust estate. 


Trustee’s Duty in Payment of Arrears in Annuity 
After Annuity Period Expires 


Equitable Trust Co. v. Pyle, Court of Chancery of Delaware, 34 Atl. 
Rep. (2d) 361 


During the continuance of an annuity in the absence of some 
provision indicating a contrary intent, any arrearages in its payment, 
because of insufficient income in any year, can usually be made up 
from surplus income in subsequent years. This rule is not applicable 
if the language of a will indicates that each year is intended to 
stand alone as a separate income period and any surplus at its close 
is clearly appropriated to other purposes. 

Decedent testate by his will disposed of the bulk of his estate 
by a general residuary clause wherein he directed his trustees, 
plaintiffs in the instant case, to pay certain specified sums to de- 
cedent’s widow and another for their lives, and to decedent’s nephew 
and a church society for a period of ten years. Decedent further 
provided by his will that all income not necessary for annual pay- 
ments therein designated should be added to the estate in the 
possession of the trustees, The income from the corpus proved to 
be insufficient to make the annuity payments to decedent’s nephew 
and the church society and payments to said legatees were there- 
fore pro-rated for the annuity period. The decedent’s nephew and 
the church society received total sums less than full amount due 
them for the ten year period. The question at issue was whether 
the said legatees were entitled to any more than the proportionate 
parts of the annual income they had received during the entire ten 
year period. 

It was held that no payments on account of arrears in annuities 
should be made by the trustees to the decedent’s nephew and the 
church society after the expiration of the ten year period. Their rights 
ceased at the end of said annuity period. The court, in construing 
the language of decedent’s will, concluded that decedent intended 
each year to be a separate income period and that any surplus at 
the end of it was to be added to the corpus of the trust. 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 527. 
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Suit in equity by the Equitable Trust Company and another, as 
executives of and trustees under the will of Edward W. Pyle, deceased, 
against Harriet R. Pyle and others, for instructions as to construction 
of the will. 

Order construing the will. 

Bill for instructions filed by the complainant, as ‘Executors and 
Trustees under the Last Will and Testament of Edward W. Pyle, 
deceased. 

Case heard on bill and answer. 

James M. Tunnell, Jr., of Georgetown, for complainants. 

James B. Carey, of Georgetown, for Harriet R. Pyle and Roger 
Vandegrift. 

Frederick P. Whitney, of Georgetown, for Ladies Aid Society of 
the Methodist Episcopal Church at St. George’s. 

Milton S. Pyle was not represented. 


THE CHANCELLOR — Edward W. Pile, late of Sussex County, 
Delaware, died November 26th, 1930, leaving a will, bearing date 
March 7th, 1930, which was duly probated as such on December 2nd 
of that year. The bulk of his estate, consisting of both real and personal 
property, was disposed of by the general residuary clause of his will. 
By that clause, he gave all of the rest, residue and remainder of his 


estate to the complainants, as trustees, to be held and disposed of by 
them, as directed by his said will. That instrument, in part, provided 
as follows: 


**5. I order and direct Equitable Trust Company and James M. 
Tunnell, Trustees as aforesaid, out of the said trust estate, to pay an- 
nually, from the date of my death, to my wife, Harriet R. Pyle, the 
sum of Six Thousand Dollars ($6,000.00) for and during the term of 
her natural life; to pay annually, from the date of my death, to Roger 
Vandergrift, of Edgemoor, Delaware, the sum of Four Thousand Dollars 
($4,000.00) for and during the term of his natural life; to pay to my 
nephew, Milton S. Pyle, of Moore, Pennsylvania, One Thousand Dollars 
($1,000.00) per year for ten (10) years after my death, provided the 
said Milton S. Pyle shall live for that length of time; and to the Ladies 
Aid Society of the Methodist Episcopal Church at St. George’s, in 
Baltimore Hundred, Sussex .County and State of Delaware the sum 
of One Thousand Dollars ($1,000.00) per year for ten (10) years, at 
least one-half (4) of the said sum to be used by said organization 
for some charitable purposes, and the other one-half (4) to be used 
for such religious purposes as the said Ladies Aid Society may determine. 

**6. I direct that the above annuitants shall be paid in convenient 
periodical payments, , 

**8, All income not necessary for the said annual payments shall 
be added to the estate in the possession of Equitable Trust Company 
and James M. Tunnell, Trustees as aforesaid. 

**9. It is my will and desire, and I direct that my Trustees. herein 
named, after providing for an income sufficient to maintain annuities 
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herein provided for, shall have the authority to erect and maintain 
in Baltimore Hundred, Sussex County and State of Delaware, or in 
the vicinity of the same, some charitable institution, and suggest that 
the same be either a hospital, a home for children, or a home for adults, 
or any combination of the same. 

“15. It is my purpose by this Will to empower my said Trustees 
in such manner as to permit them to purchase, erect or maintain such 
institution at any time after my death when the said Trustees shall 
determine if the funds arising from my estate are sufficient to justify 
such an expenditure, whether such expenditure be prior to the death 
of any of the annuitants herein mentioned or subsequent: thereto, and 
the judgment of my said Trustees as to this adequacy shall be con- 
clusive on all persons, it being my desire that whatever institution 
may be organized, erected or maintained shall at all times have for 
investment for income not less than the sum of Two Hundred Thousand 
Dollars ($200,000.00) . 

**16. While I have in this my Will given specific direction with 
regard to the corpus of my estate, I desire to vest in my said Trustees 
a broader power than is herein limited with regard to the application 
of the residue of my estate after the payment of said annuities, and 
it being my intention that my estate shall be used for the alleviation 
of suffering in Baltimore Hundred and vicinity, I authorize and em- 
power my said Trustees, or the survivor of them, in their uncontrolled 
discretion, to establish such institutions as in their judgment will meet 
my desires in said matter by the establishment of such institution or 
by the division of my residuary estate among institutions then in exist- 
ence in Baltimore Hundred or its immediate vicinity, for such chari- 
table work as I have indicated, and I direct that approximately one- 
half (4) of my estate in a round sum shall be set apart as endowment 
funds for the institutions which my Trustees may select as beneficiaries.’’ 


In Item 5, the trustee was, therefore, directed ‘‘out of the said trust 
estate, to pay annually,’’ from the date of the testator’s death, to his 
widow, Harriet R. Pyle, ‘‘the sum of’’ $6,000.00, ‘‘for and during 
the term of her natural life’’; ‘‘to pay annually,’’ from the date of 
the testator’s death, to Roger Vandegrift ‘‘the sum of’’ $4,000, ‘‘for 
and during the term of his natural life’’; ‘‘to pay to’’ the testator’s 
nephew, Milton S. Pyle, $1,000, ‘‘per year for ten (10) years after 
my death,’’ provided he ‘‘shall live for that length of time’’; ‘‘and 
to’’ the Ladies Aid Society of the Methodist Episcopal Church at St. 
George’s, in Baltimore Hundred, Sussex County, Delaware, ‘‘the sum 
of’’ $1,000 ‘‘per year for ten (10) years.’’ 

When the will is read as a whole, it is apparent that these pay- 
ments are intended to be made from income. Equitable Trust Co. v. 
Pyle, —— Del. Ch. , 3 A. 2d 764, Since 1931, the annual income 
from the corpus of the trust has not been sufficient to make them in 
full, and they have, therefore, been pro rated. See Equitable Trust-Co. 
v. Pyle, supra. In that year Milton S. Pyle and the Ladies Aid: Society 
were each paid $1,083.29; but during the whole of the ten year period 
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from 1931 to 1940, inclusive, the former was paid $5,916.87, and the 
latter $5,917.01. In 1941, 1942 and in January of 1943, payments were 
made to Milton S. Pyle, aggregating $939.03, and to the Ladies Aid 
Society, aggregating $939.29. The latter payments were made on the 
theory that these legatees were entitled to a portion of the income until 
the full amount of $10,000 had been paid to them, respectively; but 
the question is whether they are entitled to any more than their propor- 
tionate parts of the annual income during the entire ten year period. 
The testator, apparently, did not anticipate that the income from the 
trust created by him would ever be insufficient to pay all of the annuities 
given by his will, and made no provision for that contingency; but 
there was a material shortage, beginning with the second year after 
his death, which has continued ever since. 


During the continuance of an annuity, in the absence of some pro- 
vision indicating a contrary intent, any arrearages in its payment, 
because’ of insufficient income in any year, can usually be made up 
from surplus income in subsequent years. First National Bank of 
Tom’s River v. Levy, 123 N. J. Eq. 21, 195 A. 820, affirmed 126 N. J. 
Hq. 493, 9 A. 2d 789; In re Reed’s Estate, 236 Pa, 572, 85 A. 15, Ann. 
Cas. 1914A, 208; Brooks v. Pierce, Atty. Gen., et al, 266 Mass. 161, 
165 N. E. 4; L. R. A, 1917E, 591; 31 Ann. Cas. 210. But that rule 
does not apply if the language of the will indicates that each year is 
intended to stand alone as a separate income period and any surplus 
at its close is clearly appropriated to other purposes. Comstock v. 
Comstock, 78 Conn. 606, 63 A. 449; Brewster’s Appeal, Pa., 12 A. 470, 
7 Sadfer 604; Brooks v. Pierce, Atty. Gen., et al., supra; Underhill on 
Wills, § 768; L. R. A. 1917E, 592; 31 Ann. Cas. 212. Whether an 
annuity be payable for life or for years, somewhat the same rules apply 
to the payment of any arrears from income accruing after the expira- 
tion of the annuity period. In re Reed’s Estate, supra; In re Howarth, 
(1909) 2 Ch. 19; Phillips v. Gutteridge, 46 Eng. Repr. 664; L. R. A. 
1917E, 596; 2 Amer. Jur. 829. A mere trust for the payment of an 
annuity is not, necessarily, a trust to pay it only out of income accruing 
during the annuity period. If there is nothing ‘‘to determine the time 
during which the income available for payment . . ._ is limited, 
then it may be a continuing charge’’ on its proper proportion of the 
subsequent income until paid. In re Howarth, supra; Phillips v. Gut- 
teridge, supra. But this case does not come within that rule. The 
trustees were directed ‘‘to pay (the annuities) annually’’ or ‘‘per 
year,’’ though ‘‘in. convenient periodical payments’’ during the year. 
But, whatever the meaning of Item 5 might be, if it stood alone, Item 8 
is the controlling provision. See Constock v. Comstock, supra. It 
expressly directs that ‘‘all income not necessary for the said annual 
payments shall be added to the estate in possession’’ of the trustees. 
The reasonable inference is that each year was intended to be a separate 
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income period, and that any surplus at the end of it was to be added 
to the corpus of the trust. No other provisions of the will are incon- 
sistent with this conclusion. 

Item 9 directed that ‘‘after providing for an income sufficient to 
maintain the annuities,’’ the trustees should have the authority to estab- 
lish a charitable institution with the fund created by the testator. 

Item 16 was not intended to affect the meaning of that provision. 

In Item 15, the testator directed that the contemplated charity could 
be established ‘‘at any time after’’ his death ‘‘when”’ ithe trustees 
should determine that the funds of his estate were sufficient to justify 
the necessary expenditure; and whether ‘‘prior to the death of any of 
the annuitants or subsequent thereto.’’ It was his desire, however, 
that any institution organized by the trustees should have ‘‘for invest- 
ment for income not less than the sum of Two Hundred Thousand 
Dollars’’ 

My conclusion, therefore, is that no payments on account of the 
arrears in the annuities should have been made to Milton S. Pyle or 
to the Ladies Aid Society of the Methodist Episcopal Church at St. 
George’s after the expiration of the ten year period, during which 
such annuities were payable. They received their proportionate parts 
of the income during that period, and their rights ceased at the end 
of it. 

An order will be entered accordingly. 





















Bank Not Allowed io Offset Unmatured Debt Against 
Sum Due Depositor 







Gilmartin v. Osborne Trust Co., Supreme Court, Appellate Division, 
44 N. Y. Supp. (2d) 939 












Where evidence failed to show that a decedent who had deposited 
$2450 with a bank as depositor was insolvent or had perpetrated a 
fraud in connection with a note of $800 which did not become due 
until a date subsequent to his death, it was held that the bank had 
no right to offset the unmatured debt against the $2450 due the 


decedent as depositor. 















Action by Agnes S. Gilmartin and Richard T. Gilmartin, as executors 
of the will of Thomas D. Gilmartin, deceased, against Osborne Trust 
Company, to recover a deposit made by decedent with defendant bank. 
From an order which partially granted plaintiffs’ motion for summary 
judgment and from the judgment entered thereon, defendants appeal ; 







NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 799. 
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and, from so much of the order as denied plaintiff’s motion for summary 
judgment in connection with an item of $800, plaintiffs appeal. 

Order modified on the law and the facts so as to provide that plain- 
tiffs’ motion for summary judgment be granted in its entirety, and as 
so modified affirmed. 

David Glickman, of Huntington, for respondents-appellants. 

Benjamin Michne, for appellant-respondent. 


MEMORANDUM BY THE COURT—In an action to recover the 
sum of $2,450 deposited by the decedent with the defendant bank, 
defendant appeals from an order which partially granted plaintiffs’ 
motion for summary judgment, and from the judgment entered thereon ; 
while plaintiffs cross-appeal from so much of the order as denied their 
motion for summary judgment in connection with an item of $800 of 
their claim. 


The answering affidavit sets forth no facts showing that the decedent 
was insolvent or had perpetrated a fraud in connection with the $800 
note that did not become due until a date subsequent to his death. The 
bank had no right to offset an unmatured debt against the sum due to 
the decedent as a depositor. Gerseta Corporation v. Equitable Trust Co. 
of New York, 241 N. Y. 418, 423, 150 N. E. 501, 43 A. L. R. 1320. 

Order of the County Court of Suffolk County modified on the law 


and the facts so as to provide that plaintiffs’ motion for summary 
judgment be granted in its entirety and that plaintiffs have judgment as 
prayed for in the complaint. As thus modified, the order and judgment 
are unanimously affirmed, with $10 costs and disbursements to respond- 
ents-appellants. 





LEGAL QUERIES AND — | 


Consideration 
Q. In general, what consideration will support a _ negotiable 
instrument ? 
A. Any consideration which will support a simple contract is sufficient 
to support a negotiable instrument, or the transfer of indorsement of such 
an instrument. N. I. L., See. 25. 


Deposits 

Q. Is a deposit slip a binding contract between a bank and a 
depositor ? 

A. No. A deposit slip is not a binding contract but merely prima 
facie evidence that a deposit has been made and it is open to explanation 
and contradiction. Turner v. American Nat. Bank, Okla., 201 Pac. 514. 
39 B.L. J.117. § 412 B. L. J .Digest. 


Place of Indorsement 
Q. Is an indorsement written across the face of an investment valid? 
A. Yes. If the indorsement was intended as an indorsement, it was 
valid. Com v. Butterick, 100 Mass. 12, 37 B. L. J. 425; Shain v. Sullivan, 
106 Cal. 208. 22 B.L. J. 744; 28 B. L. J. 116. 


Time of Presentment of Checks 

Q. With regard to the liability of the drawee bank, within what time 
should a certified check be presented ? 

A. So far as the liability of the drawee bank is concerned, a certified 
check may be presented at any time within the period fixed by the statute 
of limitations. Bulliet v. Allegheny Trust Co., Pa., 131 Atl. Rep. 471. 
43 B.L. J. 101. § 1305 B. L. J. Digest. 


Wrong Payee 

Q. A drawer negligently sent a check to the wrong payee who 
forged the indorsement and cashed the check at his bank. Must the 
drawer bear the loss because of his negligence? 

A. Yes. The depositor (drawer) is estopped from setting up the 
forgery of the wrong payee against the bank which cashed the check 
or against the drawer bank. Citizens Union Bank v. Terrell, Ky., 
50 S. W. Rep. (2d) 60; Brady on Bank Checks (1933 Supp.) . 
See. 161, p. 68. 


Editor’s Note: Answers to questions may not be applicable to all jurisdictions. 
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Judicial Trends 


Not Affecting Negotiability” 





| 
Digest of Decisions on “ Stipulations in General | 
| 


Corporate bonds do not lose their negotiability because they are 
subject to the provisions of a trust mortgage relating to the security 
but not to the character of the bond, nor because of an acceleration 
clause effective in case of default, nor because of a redemption clause. 
Enoch v. Brandon, N. Y., 164 N. E. Rep. 45. 46 B. L. J. 110. 


A note is not rendered non-negotiable by the fact that it recites on 
its face that it is secured by a trust deed. Zollman v. Jackson Savings 
Bank, 238 Ill, 290, 87 N. E. Rep. 297. 39 B. L. J. 311. 


The mere fact that a promissory note makes reference to the collateral 
by which it is secured does not affect its negotiability. Farmers & Mer- 
chants Bank v. Davies, La., 80 So. Rep. 713; Biegler v. Merchants 
Loan & Trust Company, 62 Ill. App. 560; First National Bank v. Mineral 
Farm, Company, 17 Colo. App. 452, 68 Pac. Rep 981. 39 B. L. J. 310-311. 


A check is not rendered non-negotiable by the following memorandum 
on the back: ‘‘The original endorser certifies that he is the owner of the 
commodity for which this check is given and has full authority to sell 
same.’’ P. J. Williams Industries v. First State Bank, Texas, 38 S. W. 
Rep. (2d) 1109. 48 B. L. J. 776. 


The words ‘‘for unfinished work on building,’’ appearing on the face 
of a promissory note, do not affect its negotiability. Cincinnati Brush & 
Mop Mfg. Co. v. Weber, Ohio, 172 N. E. Rep. 568. 48 B. L. J. 51. 


A note is negotiable although it contains the following clause: 
‘‘It is further agreed by the undersigned that, in case of depreciation 
in the market value of the securities herewith or hereafter pledged to 
secure this note, the undersigned will deposit and pledge with said bank 
such additional security as it may from time to time require, and, in 
default of such deposit and pledge for three days after notice to make 
the same shall have been given to, or left at the place of business of the 
undersigned, this note, at the option of the bank, shall become due and 
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payable.” Finley v. Smith, 165 Ky. 445, 177 S. W. Rep. 262. 39 
B. L. J. 318. 


A note is negotiable although it contains the following clause: ‘<The 
above collateral has a market value of $5,500; if in the judgment of 
the holder of this note, said collateral depreciates in value, the under- 
signed agrees to deliver when demanded, additional security to the 
satisfaction of said holder; otherwise this note shall mature at once.’’ 
Kennedy v. Broderick, 216 Fed. Rep. 137. 39 B. L. J. 314. 


A check having the following words printed upon it: ‘‘The receipt 
on the back hereof must be signed, which signature will be taken as an 
indorsement of the check,’’ is negotiable. Nathan v. Ogdens, 93 L. T. 
Rep. (Eng.) 553. 37 B. L. J. 259. 


The word ‘‘memorandum,’’ written on a check has no effect upon its 
negotiability. Dykers v. Leather Manufacturers Bank, 11 Paige (N. Y.) 
612. 37B.L. J. 259. 


A note is not rendered non-negotiable by: 
(1) A stipulation for interest at ‘‘eight per cent after due and until 
paid’’; . 

(2) A waiver of ‘‘presentment for payment, demand, protest, or 
non-payment of this note’’; 

(3) A stipulation for 10 per cent attorneys’ fees if not paid at 
maturity, although such stipulation is void; 

(4) A stipulation on the back that ‘‘there are no conditions affecting 
this note and any bank, banker, corporation or individual has my per- 
mission to purchase it,’’ written over the indorsement of the maker- 
payee ; 

(5) The fact that the note is payable ‘‘to the order of myself,’’ the 
note being duly indorsed by the maker. Leach v. Urschel, Kans., 212 
Pac. Rep. 111. 40 B. L. J. 159. 


A note containing the following provision is negotiable: ‘‘The makers 
and indorsers of this note . . . authorize said bank (payee) to appropriate 
on this note whether due or not, at any time at its option, without notice, 
or legal proceedings, any money which they or any one or more of them 
may have jointly, or severally in said bank on deposit or otherwise.”’ 
Louisville Banking Co. v. Gray, 123 Ala. 251, 26 So. Rep. 205. 34 
B. L. J. 14. 


A negotiable promissory note payable to bearer does not lose its 
negotiable character by the payee indorsing it payable to a third person 
omitting the words ‘‘or order’’ nor by an indorsement in blank by 
such third person, preceded by a guaranty of payment and waiver of 
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protest. Halbert v. Ellwood, 1 Kan. App. 95, 41 Pac. Rep. 67. 12 
B. L. J. 561. 




















The indorsement of credits on the back of a note before its delivery 
does not render it non-negotiable. Farmers’ Bank v. Shippey, 182 Pa. 
24, 37 Atl. Rep. 844. 14B.1L. J. 499. 


An instrument which admits an indebtedness, states that the debtor 
holds it in trust for the creditor and promises to pay it to the creditor’s 
order one year after date is a valid promissory note. Hickok v. Bunting, 
92 N..Y, App. Div. 167, 86 N. Y. Supp. 1059. 32 B. L. J. 147. 


The following clause in a note ‘‘if interest be not paid semi-annually 
to become as principal and bear the same rate of interest’’ does not 
destroy negotiability. Brown v. Vossen, 112 Mo. App. 676, 87 8. W. Rep. 
577. 22 B. L, J. 601. 


A note is not rendered non-negotiable by a provision that the note 
shall not bear interest if paid when due. Commercial Credit Co. v. 
Nissen, S. D., 207 N. W. Rep. 61. 43 B, L. J. 558. 










A note is negotiable though it contains a waiver of exemption, an 
agreement to pay attorney’s fees and a provision that the title to the 
property for which it is given shall remain in the seller. Bledsoe v. City 
Nat. Bank, Ala., 60 So. Rep. 429. 30 B. L. J. 323. 






A note is not rendered non-negotiable by the fact that it waives 
‘‘our rights to all exemptions allowed us by law.’’ Perry Nat. Bank v.. 
Engnell, Ia., 199 N. W. Rep. 283. 41 B. L. J. 603. 








The negotiability of a promissory note for $3,500 is not affected by 
the fact that it is payable ‘‘without offset ;’’ or gives any justice of the 
peace, who ordinarily has jurisdiction of controversies involving not 
more than $100, ‘‘jurisdiction herein to the extent of three hundred 
dollars.’” Perry Nat. Bank v. Engnell, Iowa, 199 N. W. Rep. 283. 
41 B. L. J. 603. 










The negotiability of a promissory note is not affected by the fact that 
it is indorsed without recourse. Commercial Credit Co. v. Ward & Son 
Auto Co., Ala., 109 So. Rep. 576. 43 B. L. J. 8638. 





A statement on the face of a promissory note that it is ‘‘subject to 
and a part of’’ a conditional sales contract printed on the back of the 
note, does not render the note non-negotiable where the contract on 
the back of the note is unexecuted and the blank spaces in it unfilled. 
Jones v. First National Bank, Miss., 155 So. Rep. 173. 51 B. L. J. 707. 
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A draft, otherwise negotiable, payable to the order of two persons 
not partners, is not rendered non-negotiable by a clause requiring ‘‘all 
parties in interest’’ to indorse. Oklahoma State Bank v. Hanover Fire 
Insurance Co., 36 Pac. Rep. (2d) 48. 51 B. L. J. 1009. 


A draft is not made non-negotiable by a clause that it is given in full 
satisfaction of a claim under an automobile fire policy and in considera- 
tion of the cancellation and surrender of the policy where payment 
of the draft is not made conditional upon the surrender and return of 
the policy. Oklahoma State Bank v. Hanover Fire Insurance Co., 36 
Pac. Rep. (2d) 43. 51 B. L. J. 1009. 


The negotiability of a note is not destroyed by a clause providing 
that, if the note is not paid at maturity, any money or security of the 
maker in the possession of the bank should stand applied to its payment; 
nor by a clause providing that the bank-payee may transfer the note and 
the collateral and that the transferee shall thereupon become vested 
with all the rights of the bank and that the bank shall thereafter be 
discharged of all liability. In re Liquidation of Canal Bank & Trust 
Co., La., 162 So. Rep. 31. 52 B. L. J. 743. 


Corporate bonds, which otherwise comply with the requirements of 


the law as to negotiability, are not rendered non-negotiable by a refer- 
ence to an ‘‘agreement’’ contained in them where such reference indi- 
eates that it has to do with providing further security for the payment 
of the bonds. Continental Casualty Co. v. Aetna Casualty & Surety Co., 
296 N. Y. Supp..833. 54 B. L. J. 723. 


A United States Liberty bond is a negotiable instrument notwith- 
standing that its maturity may be accelerated at the option of the 
Government. United States Fidelity & Guaranty Co. v. Leon, 300 
N. Y. Supp. 331. 55 B. L. J. 280. 


A note is not rendered non-negotiable by the fact that it provides for 
a confession of judgment if it is not paid at maturity. First National 
Bank v. Jones’ Estate, Pa., 6 Atl. Rep. (2d) 273. 56 3B. L. J. 516. 


A bank is not required to take notice of any notation or memorandum 
on a check appearing on the margin thereof made for the convenience 
or benefit of the maker, with respect to honoring such check or so as to 
restrict the bank’s right to charge the maker’s account with the amount 
thereof. Valley National Bank v. American Employers Insurance Co., 
Ariz., 138 Pac. Rep. (2d) 294. 60B. L. J. 649. 





INVESTMENT AND FINANCE 


: 


Edited by OSCAR LASDON 


Federal Insurance Regulation 


HE Attorneys General of 

thirty-four states have filed 
a brief with the Supreme Court 
of the United States, asking that 
body to uphold the dismissal of 
indictments against two hundred 
stock fire insurance companies. 
These indictments were obtained 
by the U. S. Department of Jus- 
tice under the Sherman Act. The 
District Court of the Northern 
District of Georgia had dismissed 
the indictments. 


The four principal contentions 
of the Attorneys General are that: 


1. The Supreme Court, for a 
period of seventy-five years, has 
repeatedly held that the insurance 
business is not commerce. 


2. State power to regulate and 
supervise insurance has been con- 


sistently upheld. 


3. If the Government’s conten- 
tion that insurance in interstate 
commerce is upheld, then the in- 
surance business is subject to the 
provisions of the Sherman and 
Clayton anti-trust acts. In that 
event, the legal basis for state 
regulation would be eliminated. It 
was not the intention of Congress, 
it is argued, to bring insurance 
under the commerce clause of the 
Constitution and, such a result, 
it is emphasized, would produce 
chaos. 


4. Furthermore, State regula- 
tion and supervision of the insur- 
ance business were initiated in or- 
der to prevent unrestricted com- 
petition. Experience has proved 
that unrestricted competition, in 
this field, is not in the public in- 
terest. 

The principle at issue, contend 
the State Attorneys General, is 
whether or not the Supreme Court 
will deny the right of States to 
regulate or supervise the business 
of insurance conducted within 
state borders; whether the Court 
will strike down the present na- 
tion-wide system of State regula- 
tion and _ substitute centralized 
Federal regulation and supervi- 
sion in its place. In other words, 
involved is a broad question of 
depriving the States of their sov- 
ereignty. The statement is made 
that insurance is not commerce, 
but a local business conducted by 
local agents subject to State regu- 
lation. 

Most of the arguments denying 
the power of the Federal govern- 
ment to control and regulate in- 
surance cite the well-known case of 
Paul v. Virginia, which was decid- 
ed by the Supreme Court in 1869. 
In that case, reference is made to 
the dictum of Justice Field, who 
held that “issuing a policy of in- 
surance is not a transaction of 
commerce.” , 

Nevertheless, there is consider- 
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able opiniog that this finding was 
an unrealistic conception, and that 
the decision in Paul v. Virginia is 
understandable only in the light 
of the practical exigencies of gov- 
ernment prevailing at that time. 
In those earlier years, had insur- 
ance been recognized as an inter- 
state business, existing State con- 
trol would have been undermined 
and effective regulation of the in- 
surance business would have been 
hindered. And despite the fact 
that this dictum in the Paul case 
was approved by a majority of 
the Supreme Court in 1913, such 
reaffirmation was based on the 
same considerations. At that time, 
Congress had not legislated in the 
insurance field; upsetting state 
regulation and taxing laws would 
have freed, at least temporarily, 
insurance companies from all con- 
trol. 


Today one of the most import- 
ant aspects of the insurance busi- 
ness, and one which distinguishes 
it from those phases of the busi- 
ness which were heretofore present- 
ed to the Court, is the scope of 


its investment activities. Insur- 
ance companies have huge reser- 
voirs of capital, and these have 
a direct relationship to the securi- 
ties market and the national 
economy. 

If Congress should pass legisla- 
tion pertaining to insurance, the 
constitutionality of Federal legis- 
lation of insurance might be up- 
held. In the light of the lack of 
such legislation, a decision sustain- 
ing the Government’s contention in 
the instant case appears more 
doubtful. 


LAW JOURNAL 


Functional Finance 


Our citizens are being condi- 
tioned to accept the idea that 
there is to be no debt reduction 
after the war, states Professor 
Harley L. Lutz, writing on 
‘Debt, Taxation and Functional 
Finance” in the January issue of 
The Tax Review. This condition- 
ing is being accomplished by the 
use of various arguments designed 
to demonstrate the advantages 
and beneficence of a large public 
debt. 

But if this is true, Professor 
Lutz observes, it is curious that 
the United States should have 
prospered so greatly during the 
nineteenth century. After all, dur- 
ing the nineteenth century, this 
country had relatively no debt at 
all. And how can its prosperity 
be explained if the supposedly es- 
sential element of debt was lack- 
ing? 

In 1887 this country had no 
debt whatsoever. From 1865 to 
1901, the Federal debt was re- 
duced from $2,846 million to $987 
million. It is obvious that this 
reduction can hardly have im- 
paired the country’s economic 
growth. 

According to Professor Lutz, 
the debt rationalizing process also 
includes the following arguments: 

“1. It is said that a large part 
of the debt is held by banks, in- 
surance companies and other in- 
stitutions doing useful services. 
The interest income received helps 
them to perform these useful ser- 
vices. 

“The Colwyn Committee said 
the same thing about the owner- 
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ship of the English debt, but it 
did not intend thereby to imply 
that there should be no debt re- 
demption. The case for an in- 
definite debt is weak indeed if no 
stronger reason can be found than 
that banks and insurance com- 
panies find the interest income 
helpful in their business. 


“2. The debt is no burden since 
we owe it to ourselves. 


“In the sense that taxation and 
debt payment occur within the 
country, the effect of an internal 
debt is different than would be the 
case if large foreign remittances 
had to be made to service a 
foreign-held debt. But it is pure 
sophistry, or rather a very im- 
pure sophistry, to say that be- 
cause the bondholder receives cash 
payment in settlement of interest 
or principal obligations, the tax- 
payers do not experience a burden 
in paying taxes, or that they have 
no ground for being disgruntled. 
The unity of our common social 
interest does not go that far. By 
such logic there can be no case 
against any kind or degree of 
taxation whatever, for what is 
taken from some is at once paid 
out to others. Hence taxation 
should be no burden to us since 
we are paying the taxes ourselves. 


“3. A nation may make itself 
poor by repayment of public debt. 
Dr. Hansen says this is true be- 
cause such repayment tends to 
cause deflation, depression and 
unemployment. 

“There is a curious gap between 
this proposition and the one just 
preceding, where everything was 


We Must Know 
Foreign Languages 
1. To do business with South 
America 
2. To improve relations with 
our Allies 
3. To prepare for peace- 
time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 


language at Berlitz. 
For 65 years Berlitz has never failed! 


BERLIT SCHOOL OF 


LANGUAGES 

630 Fifth Ave. 

International Bldg., Rockefeller Center 

66 Court Street 

First Central Tower 

Baltimore Life Building 

140 Newbury St. 

30 — Bae ta Avenue 
CINCINNATI... 
CLEVELAND... 

Detroit. 


Continental Building 
839 17st St. N. W. 


said to be lovely because we merely 


owed the debt! to ourselves. If we 
do owe it to ourselves, how can 
a difference as to the pocket in 
which it is carried have such dire 
consequences on the economy?” 

Professor Lutz also remarks 
that all schemes for a fiscal Uto- 
pia overlook the one basic fact 
about the kind of economic world 
we = in—“*There is no free 
lunch. 


Tax Exemption 


Doubts as to whether interest 
on bonds issued by the Port of 
New York authority is tax free 
have now been dispelled. The 
United States Tax Court, in a 
divided opinion, has supported the 
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contention of the Port of New 
York Authority that its bonds are 
on the same plane as direct obliga- 
tions of the cities and States. This 
position, with respect to exemp- 
tion from taxation, has been main- 
tained by the Port Authority for 
almost twenty years, or since its 
first bonds were issued. The cur- 
rent decision justifies the reliance 
which had been placed in the judg- 
ment of Charles Evans Hughes, 
then retained ‘as counsel, who had 
concluded that interest received on 
the bonds was exempt from taxa- 
tion. 

In its decision, the Tax Court 
did not discuss the constitutional 
phases of tax immunity. How- 
ever, it decided that the interest 
was tax free, coming under that 
section of the Revenue Act which 
exempts interest on “the obliga- 
tions of a state, territory, or any 
other political subdivision there- 
a” 

It is probable that this decision 
will be appealed by the Govern- 
ment to the Circuit Court of Ap- 
peals and may eventually wind up 
in the Supreme Court. 


Banking Legislation 


Considerable controversy has 
been stirred up over the proposal 
to amend the Federal Reserve Act 
so as to permit member bank ab- 
sorption of collection and ex- 
change charges. Last fall Reserve 
authorities issued a regulation 
prohibiting such absorption, view- 
ing it as the payment of interest 
on deposits, which is in violation 
of banking law. 
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The bill now before the House 
Banking and Currency Committee 
is sponsored by Representative 
Brown of Georgia and has re- 
ceived the endorsement of Chair- 
man Doughton of the Ways and 
Means Committee. The bill is op- 
posed by the Reserve Board. The 
Board is of the opinion that ap- 
proval would permit a member 
bank to reward or compensate its 
customers for the use of their de- 
mand funds as long as the reward, 
in the form of absorption of 
charges, was continued. 

According to J. P. Driebelbis, 
general counsel for the Reserve 
Board, the absorbing bank “pays 
the charges only because it is get- 
ting the use of someone’s funds 
and it would not pay them other- 
wise. Considering that there is a 
statute prohibiting the payment 
of interest on demand deposits it 
is plain to see what could be done 
competitively by the use of the 
device which the bill . . . would 
sanction. 

“Tt is small wonder, therefore, 
that already one outlying subur- 
ban bank, by using this device to 
reward correspondent banks, 
spread its business even into sur- 
rounding States and ran its de- 
posits from $800,000 to over $8,- 
000,000 in less than a year.” 

On the other hand, country non- 
member banks are in favor of the 
bill, since they are now at a com- 
petitive disadvantage in connec- 
tion with out-of-town check pay- 
ments. Members of the Reserve 
system, of course, clear checks for 
out-of-town member banks at par. 
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The danger in approving the 
amendment, Representative Pat- 
man of Texas observes, is the pos- 
sibility of banks bidding against 
one another for deposits from 
other banks, by raising the 


amount of the exchange charges 
they may absorb. Chester Morill, 
secretary of the Reserve Board, 
maintains that the practice pro- 
posed in the bill “partakes of the 
characteristics of the old secret 
rebates by railroads.” 


Legal Investments 


Two years of study on the pres- 
ent method of determining legal 
investments have been completed 
by the investment Committee of 
the Savings Bank Association of 
New York State. The report and 
recommendations of the Commit- 
tee will be presented at the an- 
nual meeting of the Association 
this coming fall. 

No immediate changes in the 
present law are visualized, but it is 
reported that the objective of the 
study is to broaden the scope of 
savings bank investment in the 
post-war,era. In some quarters, 
it is believed that present regula- 
tions governing eligibility of in- 
vestments are restrictive and in- 
terfere, at times, with intelligent 
handling of portfolios. In this 
connection, it is pointed out that 
current statutory yardsticks gov- 
erning the eligibility of rail and 
public utility obligations are 
thrown out of gear by sudden and 
drastic shifts in our economy and 
that present yardsticks lack flexi- 
bility. Emphasized is the fact 
that obligations meeting statutory 
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requirements may not be regarded 
as desirable future investment. 

More details of this survey will 
be published as they become avail- 
able. 


CHASE NATIONAL EARNINGS 


In 1943 net current operating earnings 
of the Chase National Bank, New York, 
amounting to $2.33 per share compared 
$1.81 in 1942. Additional earnings of 
$1.00 per share consisted of profits 
(largely non-recurring) realized on the 
sale of securities, bringing the aggregate 
net earnings of the bank to $3.33 per 
share for 1943 compared with $2.03 in 
the preceding year. 

Interest received on the bank’s larger 
investment holdings of United States 
Government obligations was the princi- 
pal source of the improvement in current 
operating earnings last year, according 
to Winthrop W. Aldrich, chairman of the 
board of directors. The total of interest 
earned on loans was slightly less than in 
the preceding year and the aggregate 
amount of dividends received was con- 
siderably lower than in 1942. The aver- 
age rate of interest earned on the bank’s 
portfolio of United States Government 
obligations for the year 1943 was .86 per 
cent compared with .76 per cent in 1942, 
and the rate at the end of December, 
1943, was .96 per cent. However, be- 
cause of the steady rise in the propor- 
tion of the bank’s total earning assets 
represented by United States Govern- 
ment securities, the over-all rate of re- 
turn on loans and investments showed 
a decrease from an average of 1.30 per 
cent in 1942 to 1.18 per cent in 1943. 


NATIONAL CITY EARNINGS 


The combined net current operating 
earnings of the National City Bank and 
the City Bank Farmers Trust Company, 
New York, for the year 1943, after pro- 
vision for taxes and depreciation, were 
$15,151,756 compared with $13,546,527 in 
1942. This represents $2.44 per share 
for 1943 and $2.18 per share for 1942 
on the 6,200,000 shares outstanding. 

If profits from sales of securities 
are added to current earnings, the total 
is increased to $17,559,390, or $2.83 per 
share for 1943, as compared with $16,- 
231,646 or $2.62 per share in 1942. Se-_ 
curity profits together with recoveries, 
were as usual transferred directly to 
reserves. 





THE BANKERS DIGEST 


In this department we present for the convenience of our 
subscribers a topical index to the current periodical literature 
of banking. Arranged by subjects, there is given a brief 
description of all articles of current interest with a reference 
to the source so that those interested may refer to the source 


material if so desired. 


British Banking 


How British Banks Save Time. 
F. Bradshaw Makin. Banking. 
January, 1944. P. 26. “The 
war has been the means of ef- 
fecting many changes in British 
banking, changes which have come 
gradually during the past four 
years and which many bank offi- 
cers fail to appreciate until they 
contrast the present position with 
that existing in 1939.” 


Country Banking 


A Country Bank’s Directors. 
Charles M. Harger. Banking. 
January, 1944. P. 46. “Fre- 
quently bank officers, either 
through tradition or because of 
the trouble involved, fail to con- 
sult the directors. As a result the 
directors become a rubber stamp 
on everything the bank does. In- 
stead the directors should consti- 
tute an advisory body and be 
made to feel that they are di- 
rectly responsible for the bank’s 
progress.” 

Merchandising Country Bank 
Services. Banking. January, 
1944. P.50. A collection of sug- 
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gestions for improving country 
bank service to its community. 


Consumer Credit 


Consumer Credit Has Work To 
Do. Ernest P. Jones, Jr. Bank- 
ing. January, 1944. P. 60. 
“Many conservative bankers have 
been inclined to look upon con- 
sumer credit with some skepticism. 

- But in the age of complex 
capitalism in which we live it can 
be shown that credit for consumer 
durable goods—such things as re- 
frigerators, furniture, home re- 
pairs and modernization, etc.—is 
an essential and necessary eco- 
nomic service.” ) 


Government Competition 


Meeting the Competition of 
Government Lending Agencies. 
Clyde D. Harris. Mid-Continent 
Banker. January, 1944. P. 12. 
“To whatever extent the business 
lost to these Government lending 
agencies can be recaptured, to 
that extent will banks be able to 
arrest the decline in their volume 
of loans. The larger metropolitan 
banks should be interested in this 
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competition also, because neither 
they nor the whole national econo- 
my can avoid feeling its effects 
when so many units of the coun- 
try’s banking structure are af- 
fected.” 


Investments 


Year End Bond Review. Mid- 
Continent Banker. January, 1944. 
P. 18. Halsey, Stuart & Com- 
pany predicts continued high 
prices for high-grade and selected 
secondary bond classifications. 


Loans 


Income From War Loan De- 
posits. F. W. Marriner. Bank- 
ing. January, 1944. P. 74. “If 
bankers will take the trouble to 
analyze the possibilities of these 
accounts (war loan deposits) they 
will be most agreeably surprised at 
the results from an income stand- 
point.” 


National Debt 


I. O. Me. Paul F. Cadman. 
Banking. January, 1944. P. 21. 
“The American people should be 
particularly skeptical about a 
theory that minimizes the im- 
portance of the Federal debt on 
the grounds that ‘we owe it to each 
other.’ ” 


National Banking System 


' Need For U. S. Central Policy 
On Bank Credit. Am. Banker. 
1/18/44. P.1. Allan Sproul, 
president, Federal Reserve Bank 
of New York, says: “I don’t be- 
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lieve that in order to have na- 
tional credit policy, we must have 
one national banking system. But 
I do believe that it is imperative 
that we have a national credit 
policy, and that the place for that 
policy to be formulated is in the 
central banking system of the 
country.” 


Personnel 


Peoples-Pittsburgh Issues Re- 
port On Profit-Sharing Plan. Am. 
Banker. 1/21/44. P.9. In- 
creased monthly payments to per- 
sonnel ‘of the Peoples-Pittsburg 
Trust Co., under its profit-sharing 
plan, averaged 11% during 1943. 
The payments made to all em- 
ployees receiving base monthly 
salaries of $250 or less, totaled 
$73,898, an increase of $19,143 
over 1942. 


Post-War 


A Plan For a Credit Pool To 
Finance Postwar Reconstruction. 
Herbert F. Boettler and John W. 
Snyder. Mid-Continent Banker. 
January, 1944. P. 14. “Henry 
Kaiser in a speech made recently 
in St. Louis suggested the crea- 
tion of a credit. pool by private 
interests for the purpose of financ- 
ing postwar reconstruction. It 
was further suggested that this 
credit pool be created by the joint 
cooperation of labor, banks and 
insurance companies.” 


Sees Large Post-War Short- 
Term Debt. Am. Banker. 1/21/44. 
P.1. Ina recent address to Wis- 
consin bankers Marcus Nadler 
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predicted that the short-term 
Government debt would remain 
large for several post-war years 
and that the money market would 
continue to be dominated by the 
needs of the Treasury. 


Fimancing the War and the 
Postwar Readjustment. Daniel 
W. Bell. Federal Reserve Bulle- 
tin. January, 1944. P. 28. “I 
believe that the real promise of 
America belongs to the future. 
Between the goal of securing 
maximum utilization of our re- 
sources and the goal of achieving a 
more equitable distribufion of 
wealth, there need be no conflict. 
Our history has been testimony to 
that fact, and our future will be 
the record of its fulfillment.” 


Today’s Opportunities — To- 
morrow’s Banks. Marshall Corns. 
Mid-Western Banker. January, 
1944. P. 9. “When the war is 
over will the banks be in a posi- 
tion to regain their dominating 
position in American affairs—or 
will they leave the banking needs 
of the public and commerce to 
the Government? Only you can 
supply the answer to that ques- 
tion.” 


Warns On Reliance On Guar- 
anty of Bank Loans. Am. 
Banker. 1/18/44. P.1. Leo T. 
Crowley, chairman, Federal De- 
posit Insurance Corporation, 
says: “Banks .are going to have 
to do a little thinking if they want 
the traditional American banking 
system to continue. .. . Banking 
must avoid any tendency to rely 
on Government guarantees of 
loans for the post-war period. 
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Post-War Perils For Banking 
In Guarantees. Am. Banker. 
1/18/44. P.1. Lionel D: Edie 
says: “If Government guarantees 
are carried over to peacetime, 
private banking will gradually de- 
teriorate and the spirit of free 
enterprise will go the way of all 
flesh. The hand of the Govern- 
ment will fall with paralyzing ef- 
fect on the freedom and initiative 
of banking and bureaucracy will 
flourish. 


Public Relations 


Does Your Statement Say 
Something? James F. Draper. 
Banking. January, 1944. P. 38. 
“The issuance of an annual report 
provides the banker with an op- 
portunity to tell his side of the 
story, in his own terms, to an in- 
terested and highly influential 
audience. While covering the re- 
sults of the year’s operations in 
complete but simple and under- 
standable words, it also affords 
him an opportunity to tell about 
the other things: service and deeds 
of a constructive nature with 
which too few of the general pub- 
lic are familiar, or—when known 
——are too frequently taken for 
granted.” 


Savings 


Discontinues Interest On Sav- 
ings Over $2,500. Am. Banker. 
1/18/44. P. 9. The First-Cen- 
tral Trust Company, Akron, Ohio, 
has announced that as of January 
1 it will discontinue paying in- 
terest on the 5% of its saving de- 
posits with balances of over $2,- 
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500. The bank announced that 
they welcome these larger balances 
for “purposes of safekeeping” 
however. 


Secondary Reserves 


Advises Bank To Build Second- 
ary Reserves. Am. Banker. 
1/19/44. P. 1. Country banks 
were advised to build up their 
secondary reserves with a view to 
the changes peace may create by 
L. Sumner Pruyne, vice-president, 
First National Bank of Boston, in 
an address to the Boston chapter 
of the American Institute of Bank- 


ing. 


Termination Loans 


The Status of Termination 
Loans. Mark A. Brown. Bank- 
ing. January, 1944. P. 32. “Al- 
though the problem of contract 
termination is still far from set- 
tled, I am sure that if we all ap- 
proach this ‘procurement in re- 
verse’ with the same vigor and 
seriouSness with which we geared 
for war production, we will be sur- 
prised how well it will work out. 
. . . We bankers in our relation- 
ships with industrial clients can 
be very influential in helping to 
solve these all-important prob- 
lems of reconversion. Let’s not 
pass up this opportnuity.” 


Buy War Bonds for 
A Good Investment 


War 


Wartime Tax Effort In the 
United States, the United King- 
dom, and Canada. R. A. Mus- 
grave and H. L. Seligman. Fed- 
eral Reserve Bulletin. January, 
1944. P. 16. “The adequacy of 
the tax effort must be measured 
for each country against its need 
for curtailing inflationary pres- 
sures. Few would hold that infla- 
tionary pressures -here are less 
serious than in the other two 
countries; yet, as we have seen, 
the tax effort in the United States 
falls far behind that of the United 
Kingdom and Canada.” 


War Bonds 


Banks As Agencies For Cash- 
ing War Bonds. Am. Banker. 
1/19/44. P. 4. “Into the prob- 
lem of cashing War Bonds, what- 
ever its size, we believe the banks 
of the nation should fit as they did 
into the problem of handling ra- 
tion coupons.” 


War Finance 


Treasury war finance. Federal 
Reserve Bulletin. November, 1943. 
P. 1049. A review of recent de- 
velopments including the third war 
loan drive. 


Buy War Bonds for 
A Good Investment 





BOOKS FOR BANKERS 


Montcomery’s Freprerat TaxeEs 
on Corporations — 1943-44. 
By Robert Montgomery. Two 
volumes. New York: Ronald 
Press. 1943. Pp. Vol. I. 1125. 
Vol. II. 1118. $15.00. 


Turse volumes are concentrated 
entirely on corporate requirements 
under the Internal Revenue Code 
as amended by 1942 Revenue Act, 
as it operates in the light of new 
regulations, ruling and court de- 
cisions of a year’s experience in 
application. Deals with taxable 
and exempt income of corpora- 
tions; allowable deducations; de- 
termination of net income subject 
to tax; computation of income; 
excess profits, and other taxes on 
corporations; relief provisions; 
consolidated returns; methods of 
collection and payment. 


Montcomery’s Freprerat Taxes 
on Estates, Trusts anp GIFTs. 
1943-44. By Robert H. Mont- 
gomery. New York: Ronald 
Press. 1943. Pp. 821. $7.50. 


Covers application of estate tax, 
gift tax, and features of income 
tax peculiar to estates and trusts. 
Stresses estate planning to ease 
the tax burden. Interprets de- 
velopments incident to administra- 
tion of the 1942 law, particularly 
the important effect of new regu- 
lations and recent court. review of 
contested cases. Gives foundation 
for inclusive, long-range counsel. 
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THe Van ZEELAND’ ExpeEnRi- 
MENT. Preface by Paul Van 
Zeeland, former Prime Minister 
of Belgium. Translated from 
the French by Helene Van Gel- 
der. New York: The Moretus 
Press, 228 East 45th Street. 
1943. Pp. 284. 


Tux scope of this book will be 
seen from tthe following extract 
from Former Prime Minister Van 
Zeeland’s preface: “What the book 
truly describes is an experiment 
in the conduct of state affairs un- 
der changing world circumstances. 
It was a loyal effort to see whether 
another and better and more hu- 
man way could be found between 
the outmoded and insufficient con- 
ception of the narrowly political 
state institutions of the past cen- 
tury, and the mounting wave of 
unhuman totalitarianism. .. . The 
Belgian experiment may offer a 
few lessons on what should be or 
should not be done after the war.” 


StTaTisticaL ABSTRACT OF THE 
Untrep States. 1942. Wash- 
ington, D. C. United States 
Government Printing Office. 
1943. Pp. 1097. $1.75. 


Txis annual volume is a compila- 
tion of authoritative statistics re- 
lating to the social and economic 
condition of the population and 
to the industrial, commercial and 
governmental activities of the Na- 
tion. : 
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Financia Accountine. A Dis- 
TILLATION OF EXPERIENCE. By 


George O. May. New York: © 


Macmillan. 1943. 274. 


$3.00. 


Tus book is a study of the de- 
velopment of financial accounting, 
the most important stages of 
which come within the author’s 
fifty years of experience. The 
book deals with the broad rather 
than the technical aspects of ac- 
counting and constantly empha- 
sizes the fact that accounting re- 
sembles the common law in being 
built upon experience. 


Pp. 


Postwar Puans oF THE UNITED 
Nations. By Lewis L. Lorwin. 
New York: Twentieth Century 
Fund. 1943. Pp. 307. $2.50. 


Tus is a factual and objective 
survey of proposals and programs 
for reconstruction within the va- 
rious United Nations. 


Wuere’s tHE Money Comine 
From? Prosiems oF Postwar 
Finance. By Stuart Chase. 
New York: Twentieth Century 
Fund. 1943. Pp. 179. $1. 


Tue author believes that the main 
postwar job will be to carry over 
into peacetime the huge output 
achieved in wartime, and to do 
this he predicts and advocates 
what he calls a “compensatory 
economy.” ‘This is a system, he 
explains, “where businessmen 
largely own and operate the 
means of production, but where 


the government underwrites full . 


employment by its control of the 
financial machinery.” 
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TrcHNOLOGY AND LivELIHoop. By 
Mary L. Fledderus and Mary 
van Kleeck. New York: Rus- 
sell Sage Foundation. 1944. 
Pp. 237. $1.25. 


An inquiry into the changing 
technological basis for production 
as affecting employment and liv- 
ing standards. 


Present Savincs AND Postwar 
Markets. By Sumner H. 
Schlichter. New York: Mc- 
Graw Hill. 1943. Pp.'73. $1. 


Tuis is a study of the phenomenal 
growth and savings which began 
in 1941 and a consideration of 
how this will affect postwar busi- 
ness policies. A “must” book 
for every banker. 


Pamphlets Received 


Aw Inrropuction To Postwar 
Puanninc. A discussion of 
problems to be met by individual 
business concerns. New York 
10. Policyholders Service Bu- 
reau, Metropolitan Life Insur- 
ance Company, 1 Madison 
Avenue. 1943. Pp. 18. 


AGRICULTURAL INCOME AND Farm 
Reat Estate Prices. By Ar- 
thur R. Upgren. Minneapolis, 
Minn. Federal Reserve Bank 
of Minneapolis. 1943. Pp. 15. 


AMERICAN Bankinc anv Cur- 
RENcCY Srasruization. E. E. 
Agger. New York 17, Monetary 
Standards Inquiry, 408 Gray- 
bar Building, 1943. Pp. 27. 
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Avurrp Minirary Currency: 
Some QueERIEs AND OssERVA- 
tions. Walter E. Spahr. New 
York, Economists’ National 
Committee on Monetary Policy, 
70 Fifth Avenue. 1943. Pp. 30. 


AsHres Maxrt Poor GunPowpeERr. 
Wartime notes on the fire insur- 
ance business. New York, Na- 


tional Board of Fire Under- 
writers, 85 John Street (7). 


Depuct-o-Graru For ASCERTAIN- 
inc Pay-as-you-co Tax Depuc- 
tions UNDER SIMPLIFIED 
MetHop. Chicago, George S. 
May Company, 2600 North 
Shore Avenue. A simple auto- 
matic device for company pay- 
roll clerks. 


Earnincs AND Expense or ALL 
InsurED CoMMERCIAL Banks IN 
1942. New York, Bank Man- 
agement Commission, American 
Bankers Association, 22 East 
40th Street. 1943. Pp. 31. 
25c. 


Economic PuitosopHuy UNDER- 
LYING GOVERNMENT’s MoneE- 
TARY Procram. Lewis H. 
Haney. Reprinted from The 
Commercial and _ Financial 
Chronicle. New York, Econc- 
mists’ National Committee on 
Monetary Policy, 70 Fifth 
Avenue. 1943. Pp. 12. 


Feperat ‘Taxation ‘TREASURY 
Proprosats For 1944. Wash- 
ington, D. C. Chamber of 
Commerce of the United States. 
Testimony before House Com- 
mittee on Ways and Means. 
1943. Pp. 62. . 
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FryanciaL IMPLICATIONS OF THE 
Peace. By Roy A. Foulke. New 
York: Specialized Report De- 
partment, Dun & Bradstreet, 
290 Broadway (7). 1944. 


Hicu Spots In THE CasE FOR THE 
ReEtTuRN TO THE INTERNA- 
TIONAL GoLp Stanparp. Edwin 
Walter Kemmerer. New York 
Economists’ National Commit- 
tee on Monetary Policy, 70 
Fifth Avenue. Pp. 8. 


Our Post-War Nationa Dest. 
By Dr. O. Glenn Saxon. Re- 
printed from The Commercial 
and Financial Chronicle. Dis- 
tributed by Economists Na- 
tional Committee on Monetary 
Policy, 70 Fifth Avenue, New 
York. ’ 


OwneEp Reat EstATE anp Mort- 
GAGE AMORTIZATION. New 
York: American Bankers Asso- 
ciation, Department of Research 
in Mortgage and Real Estate 
Finance. Pp. 15. 


Postwar Tax Pouicy anv Busti- 
ness Expansion. By Lewis H. 
Kimmel. Washington, D. C. 6, 
Brookings Institution. 1943. 
Pp. 46. 50c. 


Pusuiic AND Private INVESTMENT 
AFTER THE War. George Ter- 
borgh. Chicago Machinery and 
Allied Products Institute, 221 
North La Salle Street. P. 15. 
1943. 


TRANSPORTATION 
Financinc. By Thomas C. 
Boushall. Richmond, Va. Mor- 
ris Plan Bank of Virginia. 1943. 
Pp. 14. 


ProBLEMS IN 











Postwar EmpLoyMENT. By Karl 
T. Schlotterbeck. Washington, 
6, D.C. Brookings Institution. 


P. 27. 1948. $25c. 
Post-War Joss. Alfred P. Sloan, 
Jr. 1943. Pp. 32. Detroit, 


Mich. General Motors. 


SERVICE CHARGES AND SCHEDULES 
SuccEstTeD For Usr By Minne- 
soTa Banks. 1943. Bank Man- 
agement Committee, Minnesota 
Bankers Association, 925 Rand 
Tower, Minneapolis, Minn. 


Smat~ Loans or THE UNITED 
States. Jaffrey, N.H. Pollak 
Foundation for Economic Re- 
search. 1943. Pp. 29. 10c. 


Soar: Toot or PEacr-WEAPON 
or War. 1943. Cincinnati, 
Ohio. Division of Public Re- 
lations, Procter & Gamble Com- 
pany, Gwynne Building, 1943. 
Pp. 26. 


Str. Paut Puan in Finat Sraeas. 
Oscar Lasdon. Cambridge, Mass. 


42. Bankers Publishing, 465 
Main Street. 1943. Pp. 16. 
$1.00. 

Summary Rerorr — Wace 


Earner Opinion Survey. Con- 
ducted among employees of 
Louisville industrial plants and 
business firms, first six months 
period—1943. Louisville, Ky. 
Citizens Union National Bank. 
Pp. 32. 


Ten Years or Servicer. A ten- 
year survey of the accomplish- 
ments of the Savings Banks 
Trust Company and Institu- 
tional Securities Corporation, 
two wholly-owned organizations 
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of the New York State savings 
banks. New York 17, Edward 
B. Sturges, 2nd, 60 East 42nd 
Street. 1943. Pp. 16. 


TERMINATION OF War ContTRACTS. 
K. W. Tibbitts. New York 16. 
National Credit Office, 2 Park 
Avenue. 1943. Pp. 10. 


Tue Errect or War ON BusIinEss 
Financinc: MAnvuFractTurine 
AND TrapvE, Worip War I. 
Charles H. Schmidt and Ralph 
A. Young. Pp. 95. New York 
23. National Bureau of Econo- 
mic Resarch, 1819 Broadway. 
50c. 


Tue Postwar Rote or Goxp. By 
Charles O. Hardy. New York, 
17. Monetary Standards In- 
quiry, 408 Graybar Building. 
1944. Pp. 26. 10c. 


TRANSPORTATION War AND Post- 
war. Annals of the American 
Academy of Political and Social 
Science, 3457 Walnut St., 
Philadelphia. 4, Pa. Pp. 258. 
1943. $2.00. 


Wuat ManaceMent Can REALLY 
Do To Repucre ABSENTEEISM. 
Chicago, Ill. George S. May 
Business Foundation, 111 South 
Dearborn St. 1944. Pp. 27. 

Wuen I Ger Our Witt I Finn a 
Jos? By Maxwell S. Stewart. 
New York 20 N. Y. Public Af- 
fairs Committee, 30 Rockefeller 
Plaza. Pp. 31. 1943. 10c. 


Wuy CoMPETITIVE Bippine 
SHovutp Be Ree@uirEpD FOR THE 
SaLe oF Raitroap SECURITIES. 
Cleveland, Ohio. Chesapeake 


‘and Ohio Railway Company,. 
Terminal Tower. 1943. Pp. 8. 






1944. Red Cross War Fund 


HEN bombs fall there is no 
time to send help half way 
around the world. When a badly 
wounded fighting man needs a 
transfusion, it is tco late to begin 
looking for a blood donor or find 
a nurse to care for him. When 
a lonely soldier learns of trouble 
at home, he needs help— imme- 
diately. 

The American Red Cross pro- 
vides that help wherever and when- 
ever the need arises. A continu- 
ous procession of blood donors 
must be maintained, nurses must 
be recruited for the Army and 
Navy, trained Red Cross workers 
and supplies must be sent to 
camps, hospital and foreign thea- 
ters of the world over. 

When a train crash leaves 
scores injured, when flood engulfs 
a town, when epidemic strikes, de- 
lay may cost lives. Red Cross 
disaster relief and medical sup- 
plies, held in readiness for such 
emergencies, plus trained workers 
to rescue and assist victims and 
help in their rehabilitation, will 
prevent delay and thus save many 
lives. 

To fulfill its many obligations 
to the armed forces and our peo- 
ple, the American Red Cross needs 
your help. During 1944 it must 
supply some 5,000,000 blood do- 
nations. Each month 2,500 nurses 
must be recruited for the Army 
and Navy. Red Cross field direct- 
ors and other trained personnel 
must be stationed at military and 
naval posts and hospitals to help 
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our fighting men and their families 
when personal trouble brews, a 
task in which the Red Cross chap- 
ter on the home front ably does 
its share. 

At. home the Red Cross must 
continue to maintain a state of 
alert. Disasters must be met as 
they occur. Nurse’s aides and first 
aiders must be trained and other 
educational projects continued. 
Food parcels for distribution to 
prisoners of war must be packed, 
surgical dressings made and the 
thousand and one details of ad- 
ministering a far-flung, busy or- 
ganization must be attended. 

All activities of the American 
Red Cross are financed by volun- 
tary gifts and contributions. Dur- 
ing March, designated by Presi- 
dent Roosevelt as Red Cross 
Month, the American Red Cross 
must raise its 1944 War Fund of 
unprecedented size to meet unpre- 
cedented needs. Your contribu- 
tion will assure maintenance of all 
Red Cross services and thus indi- 
rectly help save many a life. Let’s 


give! 
* 


Be 100% with your 


@y WAR BONDS 








Unless American industry re- 
duces its tonnage consumption 
of printing paper sharply during 
the first three months of 1944, 
there is grave danger that certain 
types of printing will have to be 
restricted or eliminated altogether. 
This information comes from the 
Joint Committee on Government 
Relations of the Commercial 
Printing Industry of the U. S., 
which, with the support of the 
WPB, is conducting a vigorous 
printing paper conservation pro- 
gram. 


Restrictions in Canada 

Already Canada has sharply 
restricted the “end-use” of print- 
ing paper and certain types of 
advertising have been eliminated 
entirely; most printing is subject 
to licensing restrictions and before 
printing jobs can be ordered an 
application must be made to a ra- 
tioning board. 

For the first quarter of 1944 
the printing industry of the Unit- 
ed States has been allocated 75 
per cent of the paper tonnage 
used during the comparable period 
in 1941. 

Causes of the paper shortage 
are primarily lack of manpower 
to cut pulp wood and a break- 
down in paper salvage efforts. 
During the war vast quantities of 
paper are used for packaging ma- 
terials sent overseas. This paper 
is not salvaged and the box manu- 
facturers have been on short ra- 


Paper Conservation Vital to All 


tions for some months ; inventories 
are very low. 

Two immediate steps are urged 
upon all buyers of printing: 

1. Utmost conservation 
printing paper. " 

2. Cooperation with the news- 
paper publishers’ waste paper sal- 
vage campaign. It is suggested 
that every industry, office and 
plant set up committees on paper 
conservation and paper salvage 
and that a procedure be worked 
out for the control of all buying 
and salvage operations. Printers 
should be called upon as technical 
consultants in this work. 

To aid the paper conservation 
drive, the commercial printing in- 
dustry has issued a paper conser- 
vation check sheet. This sheet 
consists of a series of questions 
pointing up the ways of saving 
paper. It should be attached to 
every printing purchase order and 
consulted before the order is 
placed. The trade associations 
of most industries are cooperat- 
ing by distributing the check 
sheets to their members. The sheet 
is also available through printers, 
or direct from the offices of the 
Joint Committee, 461 Eighth 
Avenue, New York 1, N. Y., or 
105 West Monroe Street, Chicago 
8, Tllinois. 

The aim of the paper conserva- 
tion program is to produce all of 
the printing that has always been 
produced with a saving of at least 
25 per cent in tonnage of paper 


of 
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BANKS 


and 


CONSUMER 
CREDIT 


By TOM E. SAVAGE 


1. In view of the present cur- 
tailment in Consumer Credit out- 
standings being brought about as 
a result of Federal Reserve Regu- 
lation W, should the banks plan 
to contract the functional scope, 
as well as the volume of their 
operations in this field, or should 
they plan to “encroach further,” 
as it is sometimes mistakenly put, 
beyond the fringers of the field in 
which they have already estab- 
lished themselves? 


2. Do the banks have a satis- 
factory legal basis for their pres- 
ent and potential operations in 
this field? 


3. Do the methods used by 
banks in expressing their charges 
to consumers, on business of this 
type, conform to enlightened con- 
sumer standards? 


A 49-page article reprinted 
from the Bankers Magazine. 
Price $1.00 * 


BANKERS PUBLISHING co. 


465 MAIN STREET 
CAMBRIDGE 42, MASS. 


used. The printing industry be- 
lieves that this can be done with- 
out loss of effectiveness if tech- 
niques such as more ingenious 
typography and color are em- 
ployed. 

The printing industry cautions 
all users of printing that although 


they may seem to be able to get 
paper without difficulty at the 
present time, this may be purely a 
temporary situation and that the 
waste of paper now will result in 
a more serious shortage a few 
months later. If, on the other 
hand, all buyers make at least a 
25 per cent tonnage reduction 
through the use of lighter weight 
paper, smaller forms and other 
means, there will be plenty of 
paper to go around. 

In connection with the paper 
conservation, the WPB has stat- 
ed: “All who have given thought 
to the ways and means of saving 
paper and the drafting of regula- 
tions to cover them know that the 
printer, with the cooperation of 
his customer, can most fully con- 
serve paper on each piece of print- 
ing. Education and not regula- 
tion of printers and buyers will af- 
fect the greatest economy of 
paper.” 


Government Printing 


Government printing has up to 
now been the object of much criti- 
cism for alleged excess use of 
paper. A. E. Giegengach, the 
Public Printer, has announced a 
reduction of 20 per cent in paper 


_tonnage purchases by the Govern- 


ment Printing Office for the first 
quarter of 1944. Private indus- 
try must beat this record by at 
least 5 per cent. 





Sure, that envelope’s bulging. But 
let me tell you something, brother, 
before you spend a dime. . . That 
money’s mine too! 

I can take it. The mess out here. 

And missing my wife and kid. 

What I can’t take is — making it tough- 
er for me. Or my widow, if that’s how it 
goes. And, brother, you will make it tougher, 
if you splurge one dime tonight. There isn’t 
as much as everybody’d like to buy—and 
you have more green stuff than I. But re- 
member this, brother—everything you bu 
helps to send prices kiting. Up. UP. AN 
UP. Till that fat pay envelope can’t buy 
you a square meal. 

Stop spending. For yourself. Your kids. 
And mine. That, brother, is sense. Not 
sacrifice. 


Know what I’d do with that dough... 
if I’d the luck to have it? 


I’d buy War Bonds—and, God, would J 
hang on to them! (Bonds buy guns—and 
give you four bucks for your three!) ... I’d 
pay back that insurance loan from when 

ollie had the baby . . . I’d pony up for 
taxes cheerfully (knowing they’re the cheap- 
est way to pay for this war) . . . I’d sock 
some in the savings bank, while I could . . . 


I'd lift a load off my mind with more life 
insurance. 

And I wouldn’t buy a shoelace till I’d 
looked myself square in the eye and knew 
I couldn’t do without. (You get to knowin’ 
—out here—what you can do without.) 

I wouldn’t try to profit from this war— 
and I wouldn’t ask more for anything I had 
to sell. 

I’ve got your future in my rifle hand, 
brother. But you’ve got both of ours, in the 
inside of that stuffed-up envelope. You and 
all the other guys that are lookin’ at the 
Main Street shops tonight. 

Squeeze that money, brother. It’s got 
blood on it! 


86 8 6. 
Use it up. . ..wear it out, 


make it do...or do without 5h BD 


A UNITED STATES WAR MESSAGE PREPARED BY THE WAR ADVERTISING COUNCIL$ APPROVED BY 
THE OFFICE OF WAR INFORMATION; AND CONTRIBUTED BY THE MAGAZINE PUBLISHERS OF AMERICA 





Pin-up picture for the man who 


“can't afford’ to buy an extra War Bond! 


peas HEARD people say: “I can’t 
afford to buy an extra War Bond.” 
Perhaps you’ve said it yourself. :.. with- 
out realizing what a ridiculous thing 
it is to say to men who are dying. 


The very Jeast that you can do is 
to buy an extra $100 War Bond. In 
fact, if you take stock of your resources, 
you will probably find that you can 
buy an extra $200... or $300.... or 
even $500 worth of War Bonds. 


Sounds like more than you “‘can af- 
ford?” Well, young soldiers can’t afford 
to die, either. . . yet they do it when 
called upon. So is it too much to ask 
of us that we invest more of our money 
in War Bonds... the best investment 
in the world today? Is that too much 
to ask? 


WE BOUGHT EXTRA WAR BONDS 
* 


Let’s all q ef 
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